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Recognition, Organizational and 
Consumer Picketing 


Condensed from an article by Thomas J. Ryan, published 
in 48 The Georgetown Law Journal 359-370 (Winter 
1959), and printed with permission from The Georgetown 
Law Journal. Business address: The Registrar, Georgetown 
Law Center, 506 E. Street, N.W., Washington, D. C. Single 
copy price, $1.25. 


INTRODUCTION 


During the period following Thornhill v. Alabama, 
labor organizations generally contended that all pick- 
eting was protected as free speech. The courts, how- 
ever, while recognizing the ingredient of communica- 
tion inherent in all picketing began to look at other 
ingredients as well. The courts began to acknowledge 
the economic pressures generated by picketing and to 
uphold state and federal regulation of the use of such 
“economic power.” The Supreme Court has stated 
that “the effort in the cases has been to strike a bal- 
ance between the constitutional protection of the ele- 
ment of communication in picketing and ‘the power of 
the State to set the limits of permissible contest open 
to industrial combatants.’” The picketing provisions 
of the Labor-Management Reporting and Disclosure 
Act of 1959 may fairly be said to represent an attempt 
by Congress to strike such a balance. 

The new Act represents the first federal legislation 
which attempts to deal comprehensively with the sub- 
ject of recognition and organizational picketing. The 
new Act amends Taft-Hartley by adding section 8 
(b)(7) which, generally speaking, makes it an unfair 
labor practice for a labor union, unless certified, to 
engage in recognition or organizational picketing in 
any of the following three situations: 


1 
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(A) Where an employer has validly recognized 
another union and a question concerning representa- 
tion cannot be raised; 

(B) Where a valid election has been conducted 
within the preceding year; or 

(C) Where picketing has been conducted without 
the filing of a representation petition within a reason- 
able period of time, not to exceed thirty days. 

In this last situation, there are two important pro- 
visos: (1) If such a petition is filed, the Board shall 
forthwith, without regard to the hearing provisions of 
section 9(c)(1) or the absence of a showing of inter- 
est, direct an election in the appropriate unit; and 
(2) Nothing in subparagraph (C) shall prohibit pick- 
eting truthfully to inform the public that an employ- 
er’s employees are not union members or that the 
employer has no contract with a union, as long as such 
picketing does not interfere with deliveries and re- 
lated services. 


I 
THE GENERAL EFFECT OF SECTION 8(b)(7) 


Section 8(b)(7) would appear to ban not only recog- 
nition and organizational picketing but also what may 
be termed for our purposes truthful consumer or in- 
formational picketing where an employer has a con- 
tract with another union which is a bar to an election 
or an election has occurred within the past twelve 
months. The above would be true whether the union 
had majority or minority status. 

Section 8(b)(7) makes no distinction between ma- 
jority and minority status. A further inference that 
section 8(b)(7) inhibits majority as well as minority 
picketing can be drawn from the fact that this section 
specifically exempts only certified unions from its 
prohibitions. 
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PICKETING 


It should also be noted that section 8(b)(7) is ad- 
dressed specifically to picketing and not to strike ac- 
tivity. Thus, what is the status of a minority strike 
for recognition, absent supporting pickets or a threat 
thereof? Has section 8(b) (7) rendered moot the Curtis 
Bros. line of cases? It would seem that such a minority 
strike would not fall within the strict prohibition of 
section 8(b)(7). On the other hand, a careful reading 
of the Curtis Bros. case would indicate that the doc- 
trine is broad enough to outlaw such a strike unaccom- 
panied by pickets. 

The Alloy case raises the question of the applica- 
bility of the Curtis doctrine to a situation where a 
minority union uses consumer boycott techniques short 
of picketing, viz., oral or written appeals, for the 
purpose of forcing recognition. While a written con- 
sumer appeal may, under other sections of the Taft- 
Hartley Act, be regarded in certain circumstances as 
constituting restraint and coercion or inducement, it 
would indeed be stretching a point to equate such an 
appeal with the specific conduct which constitutes 
picketing. The second proviso to section 8(b)(7)(C), 
which relates to picketing for a reasonable time, per- 
mits truthful informational picketing or “other pub- 
licity” if such picketing does not affect deliveries. 
However, if such picketing does affect deliveries it 
would appear to follow that only the picketing and 
not the other publicity would be illegal after the ex- 
piration of a reasonable period. An interpretation 
which declared the publicity as well to be unlawful 
would be untenable as it is difficult to see how the 
specific prohibitions of section 8(b)(7) could be en- 
larged by the second proviso of subparagraph (C). 
Such an interpretation would also raise serious con- 
stitutional problems. Accordingly, to the extent that 
section 8(b)(7) does not reach either strike action or 
public appeals, including even those appeals which 
might affect deliveries, it would appear that the 
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Board’s Curtis Bros. and Alloy theories have not been 
rendered completely inapplicable. 

Although the word “organizational” is not used in 
section 8(b)(7), the legislative history makes it clear 
that by forbidding picketing where an object is “fore- 
ing or requiring” employees to accept a labor organi- 
zation, Congress intended to reach what is commonly 
called organizational picketing. Of course, the for- 
bidden object must be found before a violation can be 
shown. This would seem to require a determination 
whether picketing is for recognition or for organiza- 
tional purposes. It may be unnecessary as a practical 
matter to make this distinction in most cases arising 
under section 8(b)(7) because only one object need be 
shown. Recognition picketing appears to be the more 
inclusive term and embraces, in addition to the pur- 
pose of immediate recognition, all the purposes inher- 
ent in organizational picketing. 

The new legislation appears to reflect the view, de- 
veloped by the courts, that all picketing is to some 
extent coercive. If the theory should be applied that 
one may be held as a matter of law to intend the fore- 
seeable consequences of one’s conduct, all picketing 
used as an organizing technique, whether labelled 
recognition, organizational or informational, could be 
found to have the object of “forcing or requiring” em- 
ployees to accept a bargaining representative. Thus, 
as a practical matter factual distinctions between rec- 
ognition, organizational and consumer picketing may 
be unnecessary, at least as to picketing in the face of 
a contract bar or a recent election. 

In the second proviso to section 8(b)(7)(C), Con- 
gress appears to permit what can be termed truthful 
organizational picketing to advise the public that an 
employer and his employees are nonunion so long as 
there is no stopping of deliveries and related services. 
It would seem clear that to come within the exemption 
that is given to consumer picketing, the facts would 


+ 








PICKETING 


necessarily have to show that any alleged consumer 
picketing met the requirements of the proviso both as 
to truth and as to purpose. Accordingly, if there were 
independent evidence to the effect that the union was 
seeking recognition by its picketing or intended to 
force employees to accept it as their collective-bargain- 
ing representative, the privilege might be lost. To 
this degree there remains an area where factual dis- 
tinctions regarding the purpose of picketing may have 
to be made. 

Section 8(b)(7) would not prohibit picketing, of 
course, where the object was to protest an employer’s 
unfair labor practice or picketing in support of an 
economic strike between an incumbent union and an 
employer. With respect to picketing to protest unfair 
labor practices, however, some difficult problems may 
arise. 


II 
THE SPECIFIC PROVISIONS OF SECTION 8(b)(7) 


Subparagraph (A) covers the situation where a con- 
tract is for any reason a bar to an election. The 
Board’s whole doctrine of contract bar is applicable. 
Furthermore, although a contract with one union 
might otherwise constitute a bar, another union would 
not be prohibited from picketing if the employer’s 
recognition of the former were unlawful because of 
assistance or domination, or because it had been ac- 
corded before that union represented a majority of 
employees—in effect another form of assistance. All 
of the foregoing could be raised by the union in de- 
fending against an unfair labor practice charge under 
section 8(b)(7). However, even if a successful defense 
were raised, the union’s picketing would, after the 
lapse of a reasonable time, fall under subparagraph 
(C) which bars picketing after a reasonable time 
without the filing of a petition. 
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Subparagraph (B), which prohibits picketing where 
a valid election has been held within the past year, 
would operate against any union, including a union 
not on the ballot. Again the question would arise as to 
whether a majority union which had lost an election 
within the past year could picket in support of a 
meritorious section 8(a)(5) charge. Would this be 
regarded as unfair-labor-practice picketing? More- 
over, there will be problems where the last election 
has occurred in a unit which is not wholly identified 
with, or represents only a segment of, the unit of 
employees which the union is attempting to organize 
by its picketing. 

Subparagraph (C) raises the most problems. The 
question will arise as to what is a reasonable period of 
time for picketing to continue. Although the provi- 
sion for an immediate election is found only in section 
8(b)(7), and the new Act nowhere amends section 
9(¢c), as such, it would not appear that a valid sec- 
tion 8(b)(7) charge is necessary for the consideration 
of a “quickie” petition. There is raised the further 
question whether a union may file a petition under 
this section or whether the right to file is limited to 
employers and employees. 

Under the proviso permitting informational picket- 
ing, questions will arise as to whether the picketing 
or publicity meets the statutory requirement of truth- 
fulness. This can raise complex problems because 
something can be partly or substantially true, or a 
union might honestly believe something to be true. 
If the picket signs are true, but the other publicity is 
not, is the picketing thereby tainted? It is to be noted 
that the privilege of consumer or informational pick- 
eting is lost if the picketing has an effect of stopping 
deliveries. Under this test good faith or intent not 
to affect deliveries would appear to be immaterial. 
Once secondary employees refused to cross the picket 
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line, the picketing would be banned after a reasonable 
period unless a petition were filed. 

Section 10(1) of the Taft-Hartley Act, which section 
contains the mandatory injunction provision, is sig- 
nificantly amended by the new Act so as to be appli- 
cable to section 8(b)(7) charges. This leads to the 
question of what defenses can be made by a union in 
a section 10(1) injunction proceeding. The legislative 
history suggests that relevant employer unfair labor 
practices could not be used as a defense in the injunc- 
tion suit, although they could of course be used as a 
defense in a section 8(b)(7) proceeding before the 
Board. As a practical matter, however, the Board 
would not seek an injunction unless the underlying 
substantive violation of section 8(b)(7) appeared rea- 
sonably clear. 

The amendment to section 8(b)(4) should be dis- 
cussed briefly. This amendment bans consumer pick- 
eting of neutrals or secondary employers who may be 
distributing the struck or primary employer’s prod- 
ucts. The provisions of section 8(b)(7) which permit 
limited informational or consumer picketing apply 
only to picketing which is primary and not secondary. 
The amendment to section 8(b)(4), while banning 
consumer picketing of neutrals or secondaries, does 
permit publicity other than picketing for the purpose 
of truthfully advising the public, including consumers 
and members of a labor organization, that the prod- 
ucts of the primary employer are being handled or 
distributed by a neutral. Even this publicity is 
banned, however, if it has an effect of stopping deliv- 
eries and related services at the neutral establishment. 
A question may well arise as to what constitutes pick- 
eting as distinguished from other publicity, such as 
a distribution of leaflets where the person distributing 
them walks back and forth in front of the neutral’s 
place of business. 
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CONCLUSION 


Labor organizations can be expected to raise consti- 
tutional objections to these new restrictions on picket- 
ing. The Board and the courts can do much to insure 
a sound and fair application of the new picketing 
amendments by keeping in mind the objectives of the 
new legislation. It should be remembered that the 
Labor-Management Reporting and Disclosure Act of 
1959 received much of its impetus from the revela- 
tions of the McClellan Committee with regard to 
blackmail picketing and other abuses. The legislative 
history of section 8(b)(7) is replete with statements 
that the new amendments were not intended to pro- 
hibit truly informational picketing or picketing to 
protest unfair labor practices. Its basic purpose is to 
prohibit picketing when it exerts a coercive effect on 
an employer or his employees with respect to accept- 
ing or selecting a union. 
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Reducing the Risks of 
Labor Arbitration 








Condensed from an article by Paul Prasow, published in 
1 California Management Review 39-46 (Spring 1959), 
and printed with permission from the California Manage- 
ment Review. Business address: California Management 
Review, Graduate School of Business Administration, Uni- 
versity of California, Los Angeles 24, California. Single 
copy price, $2.00. 


One of the basic issues which management faces in 
the administration of the grievance procedure of the 
collective bargaining agreement is the decision wheth- 
er a particular employee grievance should be arbi- 
trated or settled by negotiation. 

It is a basic principle of sound personnel adminis- 
tration to treat employee grievances on their own 
merits without resort to the pressures and tactics 
often desirable in contract negotiations. But, often, 
careful attention to all these factors alone does not 
provide management with a sound basis for deciding 
to arbitrate. 

What additional factors must be evaluated before 
making the decision to undergo the rigors of arbitra- 
tion? 


RISKS OF ARBITRATION 


In this decision-making process, management cannot 
set as its criterion absolute certainty of outcome. Too 
many important intangibles make the situation inher- 
ently unpredictable. The human fallibility of the 
parties themselves is the first of these intangibles. 

Not only is it impossible to eliminate an element of 
risk in the undertaking, but there is no practical gauge 
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for knowing when the degree of risk has been reduced 
to its irreducible minimum. 

One of the risks in going to arbitration is that the 
decision and opinion of the arbitrator may encompass 
a great deal more than the ostensible issue as set forth 
in the submission agreement. 

Another important consideration is the matter of 
arbitration costs. Most companies and unions find 
that arbitration is becoming increasingly more expen- 
sive. The arbitrator’s fee, although substantial, may 
be the least expensive item in the over-all amount in- 
volved. Attorney’s fees and cost of the transcript 
usually far exceed the arbitrator’s charge. Then there 
are the hidden costs: the loss of productive time be- 
cause employee witnesses are pulled off the job, the 
time consuming interviews with supervisors and their 
attendance for days at the arbitration hearing, and 
innumerable other inconveniences which add substan- 
tially to the costs of the undertaking. 

Any discussion on the risks of arbitration would not 
be complete without some mention of the hazards in- 
volved in not seeking a definitive ruling on a disputed 
contract interpretation. Sometimes a reluctance to 
arbitrate may result in an informal concession on an 
issue which may plague the company when it is 
compelled to arbitrate the same question as it affects 
other employees. 

The best protection against future difficulty is to 
secure a clear and mutual understanding that an in- 
formal settlement on an issue does not constitute a 
precedent in a future case. Otherwise, the claim could 
be made that the company waived its rights on the 
issue and is bound to follow the same action in all 
subsequent cases so long as the same contract is in 
effect. Or an arbitrator may hold in some later situa- 
tion that a particular ambiguous provision must be 
interpreted in the light of “past practice.” 
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RISKS OF LABOR ARBITRATION 
SIGNIFICANCE OF OTHER AWARDS 


In deciding whether to go to arbitration, manage- 
ment would be well advised to follow some of the 
same steps that an arbitrator takes in deciding an 
issue. Management should, for example, find out how 
arbitrators have ruled on the particular issue and on 
related issues in other cases. 

While arbitrators are not bound to follow the 
awards of other arbitrators, even on the same issue, 
it is common practice for them to examine these 
awards. Such examination serves a number of pur- 
poses. First, the arbitrator is interested in the criteria 
used by other arbitrators to determine the matter in 
dispute. Secondly, the reasoning and opinions of ex- 
perienced, reputable arbitrators with high profes- 
sional standards can provide valuable insights into the 
nature of the problem and ways of resolving it. To the 
arbitrator these opinions can be a check or test of his 
own thinking and are sometimes most persuasive in 
crystallizing his own conclusions. 

Even though an arbitrator may disagree with the 
awards and conclusions of other arbitrators on the 
same or related issues, he will nonetheless find the 
awards to be of substantial benefit in enabling him to 
grasp the essential nature of a complex problem in 
all of its ramifications. 

The Company can use this information for two pur- 
poses: (1) to help assess the risks involved in going to 
arbitration; and (2) to provide ammunition, if and 
when the matter is actually presented to an arbitrator. 
It is obvious that if the prior arbitrators have all ruled 
in favor of management on this point, not only is 
management’s position strengthened immeasurably, 
but its risks are reduced accordingly. On the other 
hand, if the arbitrators have all ruled to reverse man- 
agement’s decision on the discharge, then the Company 
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might well re-examine its position. If the arbitrators 
are divided in their rulings, this information, too, can 
be useful. 


THE COMPREHENSIVE VIEW 


Another step which should be taken by management 
before making a decision to arbitrate is to study the 
case from the adversary’s point of view. Not only 
must the Company be prepared to present its own evi- 
dence and argument, but it must be prepared to answer 
the evidence and argument from the opposing side. 

Generally speaking, in preparing for an arbitration 
case, management must try to focus on the total pic- 
ture, rather than concentrate solely on its own point 
of view. There is a tendency for the parties to present 
their evidence and interpretations strictly from a 
partisan position. In so doing, they tend to omit items 
which are adverse to their interests, and their inter- 
pretations of the evidence are bound to suffer from 
these omissions. 

The arbitrator cannot adopt the viewpoint of an ad- 
versary, but must look at the record from the position 
of a disinterested neutral. It is not the arguments 
made by the parties so much as it is the evidence in 
the record (including the contract) and its presenta- 
tion that determine the outcome of the arbitration. 
The parties must not only present effective evidence 
and arguments, but they must also be aware that the 
record will be viewed from both sides. 


SUMMARY 


In summary, dealing with labor relations problems 
is too complex and dynamic a process for undeviating 
rules and procedures to be applicable for all situations 
and at all times. The observations and comments in 
this article are largely intended to deepen the insights 
of those who have the unenviable task of making the 
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decisions and minimizing the risks when resorting to 
arbitration as a solution to a collective bargaining 
impasse. There are no rules which are not meant to be 
broken at one time or another. But people who break 
these rules, because they are unaware of their exist- 
ence, proceed at their own peril. 











Executive Development— 
Semantics or Substance? 


Condensed from an article by Jack Pockrass, published in 
22 Personnel Administration 36-43 (November—December 
1959), and printed with permission from The Society for 
Personnel Administration. Businéss address: 715 G St., 
N.W., Washington 1, D. C. Single copy price $1.25. 


A curious phenomenon of current note has been the 
compulsive preoccupation of proponents and practi- 
tioners of “Executive Appraisal and Development” 
with new semantics, processes and packaging. How 
essential are group appraisal, pre-appraisal, appraisal 
and post-appraisal appraisals, semantically or inher- 
ently? What has happened to the pedestrian virtues 
of “Determining Training Needs” and “Meeting Train- 
ing Needs?” 

Programs have been flourishing on the awareness of 
a genuine need for executives, king-size, regular and 
junior, to be trained, developed or oriented in many 
fundamental management principles and practices. 
But where is the evidence that this gold-braided treat- 
ment requires other than the familiar, logical pattern 
of: (a) establishing performance requirements; (b) 
evaluating the individual’s actual performance against 
this expectancy; (c) estimating or appraising the in- 
dividual’s capabilities and interests for the purpose of 
assuring possession of potential and motivation to 
achieve, and even better, to surpass the expected; (d) 
furnishing the stimulus for improving performance 
and (e) challenging potentiality and drive for advance- 
ment through assorted techniques of motivation, self- 
development, broadening assignments and develop- 
mental activities in the career ladder? 
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EXECUTIVE DEVELOPMENT 
THE BASIC WHY 


The primary purpose of this process is presumably 
to develop a man capable of doing a top notch job in 
his present assignment, with the collateral benefits of 
building an informed, ambitious reserve capable of 
assuming greater responsibility when the opportunity 
should arise. But if the ranks above are closed and 
opportunity is dulled by unknown years of waiting 
without guarantee, what then is the value of this 
“bag of oats?” Has management then invested in 
discontent and underwritten costly turnover? Many 
questions and doubts are now being raised as to effi- 
cacy and direction of executive development. Beyond 
the traditional requirements for top support and en- 
thusiasm is an equally essential need for some plain, 
cold analyses such as: What are the actual needs? 
What is the best way of meeting these needs? Are 
development activities and resources meeting these 
needs? What is the evidence that these techniques 
and resources are effective? Are program objectives 
being accomplished realistically and economically? 

In a well run management-conscious, employee-cen- 
tered organization, improvement in employee per- 
formance and motivation for employee development 
would—or should—normally stem from supervisor- 
subordinate relationships. And there is increasing 
opinion in current literature that “on-the-job-train- 
ing,” applied broadly to include planned assignments 
within the structural environment of the employing 
organization is most quickly productive of desired re- 
sults. Where there is full delegation of duties, staff 
activities involved in co-ordination, travel assign- 
ments, negotiations, committee work, ete., the super- 
visor still has a need to assess such employees’ effec- 
tiveness and relationships. 
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APPRAISAL: ARE FOUR HEADS BETTER THAN ONE? 


This latter situation is a challenge for higher 
management in seeking to evaluate performance and 
determine corrective or developmental needs. Even 
with such he must rely on his evaluation of quality of 
accomplishments, goals achieved, general productiv- 
ity, absence of problems and other criteria in relation 
to functional responsibilities and activities of subordi- 
nate executives. It is to be expected that such evalua- 
tions will have a bearing on determination of develop- 
mental needs and assessment of promotional potential. 
Whether the formal group appraisal technique can or 
would materially improve this situation is extremely 
debatable! It’s extremely unlikely that this “four 
heads are better than one” approach produces suffi- 
cient improvement—assuming that valid improvement 
is taking place—to warrant the added cost of these 
formalized get-togethers. Obviously, emphasis on pre- 
appraisals, appraisals and post-appraisals, with the 
various forms, procedures and conferences should 
produce some benefit, directly or indirectly. But 
couldn’t much of this be accomplished as effectively, 
or more so, at much less cost in man hours and man- 
power? Shouldn’t evaluation of executives or reason- 
ably high-level managers be based on a review of 
their operations, planning and management? Rather 
than a dissection of personality traits, the focus of the 
evaluation or appraisal must be an accountability for 
custodianship! 

Group appraisal undoubtedly has its place where 
conditions warrant this supplement, not substitute, for 
the normal supervisor-subordinate relationship. It 
has obvious training benefits for all participants in 
this assessment process. Whether this is the most 
efficient method of accomplishing this objective is 
open to question—and perhaps more important is the 
need for assuring that these additional appraisers 
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EXECUTIVE DEVELOPMENT 


really have had sufficient business contacts with the 
individual to be able to make valid observations as to 
performance and needs. Isn’t it most likely that the 
group appraisal technique results in more attention 
being devoted to personality traits than to actual per- 
formance? Appraisal or evaluation activities con- 
cerned primarily with personality, rather than per- 
formance, produce unreliable results and conclusions 
based thereon are frequently fruitless. The ability to 
identify, and higher reliability in identifying, good 
and bad extremes do not require the costly group 
process since the supervisor, who presumably observes 
the individual most, can also readily recognize these. 
Is it possible that the group appraisal technique has 
been erroneously credited for the real benefits 
achieved in successful executive development pro- 
grams? Isn’t it more believable that these benefits do 
not result from any particular appraisal technique, 
gimmick or fad? Management has reaped predictable 
benefits by demonstrating its interest in the individ- 
ual, his performance and his potential for the future. 
Regardless of technique used, this closer attention and 
interest in the man as a human being, not merely as 
a production device, coupled with management’s will- 
ingness to look beyond the present job in investing in 
development is a “sure-fire” bet to produce real re- 
sults, at least for a reasonable period of time. There 
should be obvious pay-off values in greater stability, 
identification with the organization, increased drive 
and effectiveness in immediate assignments, with posi- 
tive motivation for self-development! 


EXECUTIVE DEVELOPMENT IN PERSPECTIVE 


It is essential that programming be related to ac- 
tual needs. The potential loss in funds and manpower 
can be tremendous if an indiscriminately lavish ap- 
proach is used—founded on a desire for conformity 
rather than true need. There may even be a real 
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need to define what is meant by “executive” and “man- 
agement.” The prestige value of these words finds 
them being applied loosely to an entire hierarchy of 
supervisory jobs containing management elements of 
increasing complexity and responsibility. 

At the risk of making judgments based on the les- 
sons of administrative experiences and the principles 
derived from social science research, it is urged that 
there be more critical self-evaluation of executive de- 
velopment needs, techniques, resources, programming 
and accomplishments. Here are some of the more 
salient challenges for management planning, decision 
and action: 

A. Integration of this program into the over-all 
personnel program: To achieve least imbalance, “Eix- 
ecutive Development” policies and practices must be 
integrated with other related components. This re- 
quires sensible resolution of such basic questions as: 
In what ways will “Executive Development” be a part 
of or divorced from normal promotion policies and 
patterns? Will this supersede, supplement or ignore 
understudy and OJT programming? What is the esti- 
mated impact upon selection policies and previously 
established qualification requirements? Does the ap- 
praisal pattern used supersede, co-exist with or ignore 
existing policies and practices governing performance 
evaluation? 

B. Identification of the major objectives being 
sought: Is the primary purpose to strengthen partici- 
pants in performance of their immediate assignments? 
Does reorganization or competition require the crea- 
tion of large numbers of executives not previously 
needed? Is the intent to recognize and nurture poten- 
tial and thereby create a broader individual whose 
self-realization will benefit the organization in any of 
several assignments? Or is the plan to prepare indi- 
viduals with demonstrated abilities, noted potential 
and marked aspiration for advancement along a pre- 
determined career path? 


18 











pe 





Sh hPa aR tte 
















cae 





IE AE 















EXECUTIVE DEVELOPMENT 


C. Programming related to needs and the most ef- 
fective means of meeting same: A program can satisfy 
any one or all of the objectives suggested in A and B, 
depending on management’s willingness and financial 
capability. Programming will obviously be better un- 
derstood, accepted and used if its objectives are set 
forth clearly and its application spelled out distinctly. 

Confusion is noticeable in both policy and practice. 
It is possible, even likely, after a period of time when 
the excitement has calmed down that “Executive De- 
velopment,” as a programmed activity, will fit into its 
proper niche and be applied where needed, to whom 
needed and to the extent needed. Otherwise there are 
already symptoms that it will fall of its own costly 
weight without salvage of its true value when prop- 
erly used. 

In organizations where such conditions continue to 
exist by default or intent, protagonists can render a 
real service to themselves and the organizations serv- 
iced by: 

1. Relating to specific needs. 

2. Articulating executive development with normal 
supervisory practices. 

3. Reconciling “Appraisal” concepts with “contin- 
ual evaluation” as part of or adjunct to the latter 
process rather than as a completely differentiated 
artifact. 

4. Relating the “Appraisal” processes or format to 
each working situation and relationship. 

5. Realizing that “Appraisal,” like interviewing 
and counseling, is an important skill, utilized in many 
personnel management activities, in which practition- 
ers need training. 

6. Maximizing use of the normal working environ- 
ment with real daily problems to achieve growth. 
There is frequently a considerable gap between the- 
oretical principles and problems and the real-life 
situation where the executive is confronted with a 
problem which is considerably more complicated be- 
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cause of the physical setting, emotional backdrop 
which has given rise to the problem, the individuals 
involved singly and collectively, the limits of time and 
the interaction of the total official and private com- 
plex on the individual responsible for the problem- 
solving and decision-making. 

7. Recognizing that a better job can frequently be 
done by weeding out the dead-wood, the misfit and the 
inept by investing in the careful selection of individ- 
uals with the essential aptitudes and attitudes as well 
as experience. 

8. Balancing the need for “management skills” with 
possession of substantive know-how. 

9. Assessing the total management situation with 
respect to possible changes in policy and environment 
which will permit realization of the investment. In 
short, will the recipient of such training have latitude 
for and opportunity to apply what has been taught 
and learned? 

10. Utilizing honest skills training to obtain com- 
petence in “Appraisal” know-how among those who 
participate in fascinating games of “group appraisal” 
and those who do the serious jobs of daily supervision. 


SUMMARY 


Like many other pioneer activities, Executive De- 
velopment must undergo a “shakedown” to identify its 
true values and applications with pay-off and elimi- 
nate the transient fads and showmanship characteris- 
tic of some recent developments. While there may be 
qualitative differences in applying standard perform- 
ance evaluation and appraisal skills to executive types 
in middle and higher management levels, the real 
problems are not so much in the need for new prin- 
ciples and techniques, but rather the difficulty in get- 
ting top management to apply them. 
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Secondary Boycotts and 
Labor Reform 


Condensed from an article by Bernie Burrus, Donald Engel 
and Jack Kroner, published in 34 New York University 
Law Review 1299-1318 (November, 1959), and printed with 
permission from New York University Law Review. Busi- 
ness address: Vanderbilt Hall, Washington Square South, 
New York 3, N. Y. Single copy price, $2.00. 


The purpose of section 8(b)(4)(A) is to confine 
economic strife to the primary employer and his 
employees, and to prevent its spread to the secondary 
employer via the prohibited means of inducing his 
employees to engage in a strike or work stoppage. 


I 
THE SITUS DOCTRINES 


The NLRB early developed the theory that, for a 
union activity to constitute an unfair labor practice 
under 8(b)(4)(A), two factors must converge: (1) the 
activities must be geared to a proscribed objective, 
and (2) these activities must constitute an inducement 
of the employees of the secondary employer within 
the meaning of the section. A difficulty arises, how- 
ever, in that the proscribed objective need not be the 
only, nor even the principal, objective of the union’s 
action. To meet this situation the NLRB, with the 
sanction of the courts, has developed the various 
“situs” rules. 

In 1949 in the Pure Oil case, the NLRB carefully 
distinguished between the proscribed object and the 
proscribed means, framing its analysis against the 
backdrop of the “primary-secondary” dichotomy. The 
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NLBB settled on the view that so long as the picketing 
was one “of the primary means which unions tradi- 
tionally use,” and “the — was confined to the 
immediate vicinity of ... (the primary employer’ s) 
premises,” it amounted to “permissive primary ac- 
tion.” The Supreme Court, reversing the Fifth Cir- 
cuit in NLRB v. International Rice Milling Co., adopt- 
ed the rationale underlying Pure Oil and Ryan, i. e., 
a recognition of the primary-secondary dichotomy. 

All industries, however, do not function in a conven- 
tional manner. The Board, cognizant of an obviously 
special situation in the transportation industry, devel- 
oped its now famous “roving situs” doctrine. Picket- 
ing was held to be legal, provided that it was limited 
to the “immediate vicinity” of the employer’s vehicles 
and to the “time during which they were engaged” at 
the secondary employer’s premises. Subsequent cases 
have construed the doctrine narrowly, insisting: (1) 
that the pickets make clear that their dispute is with 
the trucker and not the secondary employer; (2) that 
picketing be limited as to the time and area; and (3) 
that the primary employer not have a primary place 
of business in the area accessible to picketing by these 
employees. 

A third type of fact pattern that strained the inge- 
nuity of the Board led to the “common situs” doctrine. 
Picketing of the premises of the secondary employer 
is, in effect, “primary” if it meets four conditions: (1) 
the picketing must be limited to times when the situs 
of dispute is located on the secondary employer’s 
premises; (2) when the picketing occurs the primary 
employer must be engaged in its normal business at 
that situs; (3) the picketing must be reasonably close 
to the situs, and (4) the picketing must make it clear 
that the dispute is with the primary, and not with the 
secondary, employer. 

The construction cases (NLRB v. Denver Bldg. 
Trades Council, and I. B. E. W. v. NLRB) present an 
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anomalous situation. The cases rely on the forbidden 
object as a basis for the holdings. Yet if the forbidden 
object were the criterion, especially in light of the 
rulings that the object need not be the principal pur- 
pose of the picketing, it would be possible to find the 
action in the Ryan, Pure Oil, Schultz and Moore cases 
also violative of section 8(b)(4)(A). The real ration- 
ale of the various “situs” doctrines is an attempt, by 
reconciling sections 8(b)(4) and 13, to avoid crippling 
the right to picket, explicitly guaranteed by section 13. 
The Board has, thus, carved out a rationale niche for 
most situations with the “situs” doctrines, but has 
arbitrarily restricted it in construction cases. Obvious- 
ly, in such a situation, legislative remedy is needed. 

An administration-supported bill, introduced in the 
Highty-Sixth Congress, would have added a second 
proviso to section 8(b)(4) aimed at reversing the 
trend established in the construction cases and making 
lawful the conduct found therein to be unlawful. Un- 
fortunately, legislative approbation to so logical a 
mandate has not been forthcoming. The publicity 
given to the Labor-Management Reporting and Dis- 
closure Act of 1959, signed by the President on Sep- 
tember 14, undoubtedly had much to do with directing 
legislative attention away from such undramatic and 
nonpublicized counterparts as S. 748. 


II 
THE “ALLY” DOCTRINE 


A defense sometimes interposed to charges based 
upon union conduct which ostensibly appears to vio- 
late the secondary boycott provisions of section 8(b) 
(4)(A) is that the secondary employer is so allied 
with the primary employer that the union’s secondary 
pressure does not come within the prohibition of the 
act. Although this defense is not explicitly contained 
in the wording of the statute, it may be inferred from 
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the congressional intent. The “ally” doctrine is a true 
exception to the applicability of the section. The 
courts and the Board, having felt constrained to base 
their decisions on the literal wording of the act, have 
reached the same result through a different route. 
Thus it was held that where a secondary employer 
was doing work which would have been done by the 
primary employer but for the strike, the two were not 
“doing business” within the meaning of the statute 
and thus there was no illegal objective of requiring 
any person “to cease doing business with any other 
person.” Similarly, the Board has emphasized that 
the allied company is one and the same company with 
the employer with whom the union is having the dis- 
pute, with the result that the conduct is primary in 
nature and not violative of the act. 

In addition to the cases of farmed-out work, the 
“ally” exception has been applied to situations where 
the secondary employer is “controlled” by the primary 
employer. The difficulty in applying the “control” 
theory lies in the determination of what constitutes a 
“single employer.” Where cases from other areas of 
law deciding this point apart from the neutrality con- 
cept of section 8(b)(4)(A) are relied upon, the result 
is inconsistent with the purposes of the section. 

In addition to abandoning the previous requirement 
of a “straight-line operation,” the Board has qualified 
its holdings under the “control” theory in other re- 
spects. It has held that an exclusive distributor of the 
primary employer’s product is not an “ally” on that 
basis alone. The same is true where the secondary 
employer hauls goods exclusively for the primary em- 
ployer, and in the case of employers engaged in joint 
ventures. 

The administration bill proposed in the Highty- 
Sixth Congress would have added a clear proviso to 
section 8(b)(4) requiring that where the secondary 
employer was performing work for the primary em- 
ployer that the latter “is unable to perform because 
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his employees are engaged in a strike not unlawful 
under” the act, conduct which would otherwise be an 
unfair labor practice under the section, is lawful. 
Legislative action clarifying the presently confused 
situation was, however, not forthcoming in the last 
session of Congress. 


Ill 
“EMPLOYER” DEFINED 


Prior to this year, for the activities to be unlawful a 
“anion” secondary activities had to be directed against 
an “employer” through his employees within the 
meaning of the terms of the statute. “Employer” as 
defined in section 2(2) of the statute excluded “states 
and subdivisions thereof” from the operation of the 
section. As a consequence, secondary activity against 
a board of education, the Army Corps of Engineers, 
and a municipal corporation had been held to be out- 
side the ambit of 8(b) (4) (A). 

Cases involving railroads have bred considerable 
controversy. The statute expressly precluded railroad 
employer-employee relationships by excluding rail- 
roads from the definition of “employer” and railroad 
workers from the category, “employees.” It would, 
therefore, seem that inducement of railroad employees 
to put pressure on the carrier would not be a pro- 
scribed means under the act. In the Paper Makers 
case the NLRB so found. The Board rooted its deci- 
sion in the broad legislative intent evidenced through- 
out the Taft-Hartley Act to exclude railroad labor- 
management relationships from the jurisdiction of the 
NLRB, even for the limited purpose of 8(b)(4). The 
Fifth Cireuit, in its decision in Rice Milling, found 
otherwise, and held that an inducement of railroad 
employees within the framework of 8(b) (4) (A) was an 
unfair labor practice. The court based its reasoning 
on the overriding purpose of 8(b)(4)(A) to protect 
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neutral employers, and felt it was clear that the rail- 
roads should no more be the victim of secondary action 
than any other “neutral.” 

It is important to remember that the prohibited 
means under the section refers only to the inducement 
of employees of an “employer” as those terms were 
defined in the statute. The prohibited object, on the 
other hand, consists in the pressure towards the cessa- 
tion of business with an employer or “any other per- 
son.” Thus it is evident, as the Supreme Court pointed 
out in the “piggy-back” case, that cessation of business 
with a railroad may be the object of such secondary 
action where the means used are those normally de- 
fined in the act, since railroads are not excluded from 
the definition of “person.” But the Supreme Court 
has not decided the question of whether an inducement 
of railroad employees directed at pressuring the car- 
rier would be an unlawful means under the statute. 
There is ample reason, however, to support the NLRB 
in opposition to the view of the Court of Appeals for 
the Fifth Circuit. To give the NLRB jurisdiction in 
this type of dispute would be to provide a conflict of 
remedies and to create uncertainty as to procedure. 
Therefore, both on the grounds of the clear wording 
of the statute and of the rational interpretation of 
congressional purpose, the view of the Fifth Circuit 
seems untenable. 

In view of the definition of “person” under the act 
in section 2(2), the Fifth Cireuit rule is now the law. 
The result will undoubtedly create more problems than 
it will solve, especially in light of the overburdened 
jurisdiction of the NLRB. 


IV 
HOT CARGO CLAUSES 


The interpretation of the legal effect of “hot cargo” 
clauses has caused the NLRB and the courts consider- 
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able difficulty, and there has been, in consequence, a 
general lack of uniformity in approach. 

Under the preamendment law, three positions or 
constructions had arisen: (1) the “Hot Cargo” agree- 
ment had been held valid and to constitute a defense 
to what would otherwise have been a violation of sec- 
tion 8(b)(4)(A); (2) it was urged that the mere 
execution of such a clause be held an unfair labor 
practice; and (3) the clause had been held valid but 
not to comprise a defense to conduct violative of 
section 8(b)(4)(A). The dictum of the Supreme Court 
rationalizing the third construction, which was the 
then prevailing view, avoided the basic question of 
whether it was a furtherance of the union’s legitimate 
interests to insert such a clause in the agreement, or 
whether the clause was so violative of public policy 
as expressed in the act that it could not be enforced 
at all. 

The necessity for legislative action in the area was 
thus obvious. Congress was under mandate to spell 
out its precise intention. In the Labor-Management 
Reporting and Disclosure Act of 1959, Congress dealt 
a death blow to “hot cargo” clauses at their inception 
by amending section 8 of Taft-Hartley to outlaw the 
coercion of the employer to “agree to cease” doing 
business with another. The amendment, however, went 
further than merely adding direct coercion of the 
employer as one of proscribed means. Rather, the 
approach was to render the clauses “null and void.” 

The amendment specifically excepts the construc- 
tion, clothing and apparel industries from its scope. 
Thus, instead of giving the matter to the courts on an 
ad hoc basis, Congress wrote the law on an ad hoc 
basis, considering each industry separately. 

Granting that peculiar circumstances in the con- 
struction, clothing and apparel industries warrant 
validation of “hot cargo” clauses in these areas, the 
law on its face does not accomplish this result. The 
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amendment merely exempts these industries from cov- 
erage; it does not make “hot cargo” clauses in these 
industries valid. Perhaps such an intent will be in- 
ferred from congressional invalidation of the clause in 
all but the exempted industries. 


Vv 


CONCLUSION 


Since the secondary boycott provisions of the Taft- 
Hartley Act are ambiguously drawn and have con- 
fused the most astute analysts, it is suggested that the 
structure of section 8(b)(4)(A) be completely revised. 
Whether the present requirement that a proscribed 
means and a proscribed objective must be found for 
a violation of section 8(b) (4)(A) is retained, or wheth- 
er Congress should attempt to define illegal secon- 
dary boycotts in terms of the neutral employer against 
whom pressures cannot be exerted, the legislators 
are under mandate to delineate their precise inten- 
tions. With the judicial history of the interpretation 
of the act as a guide, specific provisos in the border- 
line situations should be utilized to define the permis- 
sible secondary activities. 

Unfortunately, the Eighty-Sixth Congress has not 
yet acted in the areas posed, with the result of con- 
tinued confusion and uncertainty in the law. It is 
urgent that such action be forthcoming in the next 
session. Congress did act in the area of the trouble- 
some “hot cargo” clause. Unfortunately, however, the 
prohibition contains exceptions which weaken its prac- 
tical effect. Here too, then, legislative action is in 
order to clarify the unsettled status of the excepted 
industries. 











On the Effects of Communication 


Condensed from an article by W. Phillips Davison, pub- 
lished in XXIII The Public Opinion Quarterly 343-360 
(Fall 1959), and printed with permission from Princeton 
University. Business address: Princeton, N. J. Single copy 
price, $1.75. 


Quantitative studies conducted in recent years, 
many of them laboratory experiments, have made it 
possible to formulate an impressive number of propo- 
sitions about the effects of communication. Progress 
has also been made in collecting and systematizing 
these propositions, and in putting them to work. The 
qualitative literature on the effects of communication 
has been less well explored. Attempts to systematize 
or derive propositions from the relatively small seg- 
ment of qualitative experience that has been sifted 
have been made largely in the literature of rhetoric, 
political communication, and psychological warfare. 

It has proved difficult to relate propositions to each 
other, and to the larger body of knowledge about 
human behavior. Some of the effects produced by 
communication have been identified and found to be 
associated with certain characteristics of the audiences 
being studied, but it has less often been possible to 
specify why these relationships rather than other ones 
have existed. 

The purpose of this article is to suggest methods of 
interpreting the existing body of knowledge about the 
effects of communication. According to this mode of 
interpretation, communications serve as a link be- 
tween man and his environment, and their effects 
may be explained in terms of the role they play in 
enabling people to bring about more satisfying rela- 
tionships between themselves and the world around 
them. 
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BEHAVIORAL “EFFECTS” AND THEIR CAUSES 


Our first assumption is that all human actions and 
reactions, including changes in attitude and knowl- 
edge, are in some way directed toward the satisfaction 
of wants or needs. That is, whatever we do is in 
response to some conscious or subconscious require- 
ment or purpose. 

There have been many attempts to draw up lists of 
basic human needs and wants. The physical require- 
ments for human existence—food, clothing, and shel- 
ter—are fairly well agreed upon. Lists of other de- 
siderata that people pursue vary widely in their 
degree of generality and in their terminology, but 
there is a heavy degree of overlapping when it comes 
to values such as power, security, love, and respect. 
A larger number of lists and observations concerning 
human wants and needs could be cited. These forces 
and qualities vary from individual to individual and 
from culture to culture, but nearly all students agree 
that they can be identified—at least on a descriptive 
level—and that they are useful in explaining human 
actions. 

Our second basic assumption is that man’s wants 
and needs are dependent for their satisfaction on his 
environment. Some requirements can be satisfied 
from within the individual in the first instance—for 
example, some tensions can be relieved by yawning or 
stretching—but our self-sufficiency is exhausted when 
we must satisfy the more fundamental desires of 
which these tensions are an expression. Actions thus 
occur when we attempt to satisfy needs by manipulat- 
ing or adjusting to certain aspects of the environment. 

If one should wish to engage in this exercise, the 
content of the environment could be arranged and 
rearranged in an impressive number of categories. 
For our purposes, however, it may be most useful to 
mention four aspects of the environment, as it is ex- 
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perienced by human beings: the physical, the social, 
the expected, and the imagined. 

The trend of recent research has been to stress in- 
creasingly the importance of the social environment 
for most people. Satisfaction of physical needs often 
turns out to be largely a means to the end of achieving 
a relationship with the social environment that will 
satisfy other needs. In the process of obtaining food, 
clothing, and air-conditioned shelter we usually are 
attempting to bolster our status in the community 
or elicit approval from the neighbors, or are in some 
other way orienting our actions toward the social 
environment. 

Our third assumption is that human attention is 
highly selective. From birth, people learn that satis- 
faction of their needs is dependent more on certain 
aspects of their environment than on other aspects. 
They therefore focus their attention on these aspects. 


ATTITUDES AS GUIDES TO ACTION 


A fourth assumption is that people gradually ac- 
cumulate and carry around with them a substantial 
quantity of information about those aspects of the 
environment that are important to them. This infor- 
mation, in the form of habits, stereotypes, attitudes, 
maxims, generalizations, and facts, has been accumu- 
lated in the course of their experience. In the past it 
has helped them to satisfy some of their needs, or they 
may think that it will be useful in the future. With 
the aid of these stored impressions people are able to 
decide easily and quickly what actions are appropriate 
in most of the situations in which they find themselves. 

An attitude is particularly important as a labor- 
saving device, since it usually provides some key to 
the behavior that is appropriate when we encounter 
the subject of the attitude or when it comes up in 
conversation. Very frequently, attitudes have little 
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relevance to action toward the object of the attitude 
itself, but instead provide a key to the proper behavior 
in a given social group. 

When attitudes, stereotypes, and the other forms of 
information that we have internalized are based on 
little experience and serve a minor need they tend to 
be lightly held and easily changed. When they are 
based on extensive experience and/or serve a deeply 
felt need, it is difficult to affect them. But if a per- 
son’s needs change, or if his environment is altered, 
then he usually has to abandon at least some of his 
stored-up information, since this leads him to follow 
lines of action that are inefficient in gaining for him 
a satisfactory adjustment to his environment. 

Changing one’s attitudes, stereotypes, and so on, 
is additionally complicated by the necessity of main- 
taining as much consistency as possible within this 
body of internalized information. If two stored-up 
cognitions indicate two inconsistent courses of action 
the resulting conflict may be painful. Changing one 
important attitude, stereotype, or piece of information 
may necessitate an exhausting process of adjustment 
in other cognitions and even patterns of action. Most 
people would like to avoid this and therefore make 
important changes only when forced to do so. 


COMMUNICATION AS A LINK TO THE ENVIRONMENT 


This stored-up information must be supplemented 
by a flow of current data about the world around us. 
We need this current information for several different 
reasons. Some of it tells us about changes in the physi- 
cal or social environment that may require an imme- 
diate adjustment in our behavior. Other incoming in- 
formation is stored in one form or another as of 
possible utility in the expected environment. It is 
probable, however, that a large proportion of our cur- 
rent informational intake primarily serves the pur- 
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pose of reassuring us that our existing action patterns, 
attitudes, stereotypes, and so on, are indeed correct— 
ie., that they are likely to satisfy our wants and needs. 

Most of this information can be acquired by direct 
observation or personal conversation. In the family, 
in the neighborhood, and on the job we learn about 
the most important things by observing, by talking to 
people, or by overhearing others talk among them- 
selves. But there is still some important information 
that cannot be acquired at first hand. A person tends 
to pay at least some attention to the media of mass 
communication. 

All the information that we are exposed to through 
personal experience or the mass media can be divided 
into three categories according to our behavior toward 
it: some we seek out eagerly; some we attend to on 
the chance that it may prove useful; some we attempt 
to exclude because we have reason to believe that it 
would make satisfaction of our wants and needs more 
difficult. 

In this formidable task of sorting incoming informa- 
tion we are assisted by habits and attitudes, many of 
them culturally defined, just as habits and attitudes 
assist us in other aspects of our behavior. On the basis 
of past experience (either our own or that of others 
that has been handed on to us) we believe that useful 
facts are most likely to come from a particular person 
or group, or are to be found in a given newspaper, 
in certain radio programs, or in other specified infor- 
mation sources. Conversely, we know, or sense, that 
there are some sources of information that are likely 
to make it more difficult for us to satisfy our require- 
ments, and we make strenuous efforts to avoid ex- 
posure to these. 

A related category of devices that help us select for 
attention those communications that are likely to con- 
tain useful information might be called “indicators.” 
Certain tones of voice indicate urgency; others indi- 
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cate sincerity. Some colors and symbols signify dan- 
ger. These and many other indicators help us to give 
our attention to communications that are likely to be 
important to us. 

By these and other sorting processes, we try to 
obtain useful information from the stream of com- 
munications. For most of us, information about our 
personal social environment, or information that we 
can use in this social environment, is important, and 
we give particular attention to learning about any- 
thing that may affect our relationship to those with 
whom we live and work. Most of us are particularly 
interested in knowing what other people think about 
us and what they think about each other. We also like 
to have information about those aspects of the physi- 
cal environment that affect our needs, or are likely 
to affect them, and information that may be profes- 
sionally useful, but for most of us these categories, 
although important, are in the second rank. 

To summarize our thesis thus far, it may be said 
that communications provide a link between the indi- 
vidual and the world outside himself. But they do not 
link him with all aspects of his environment; this 
would be impossible in view of the limited capacity of 
the single human being for attention and action. In- 
stead, each person must somehow select for attention 
those communications that deal with aspects of the 
environment that are most likely to affect his needs. 
In this selection process he is aided by habits and 
attitudes, as well as by his ability to choose con- 
sciously. 


COMMUNICATIONS AND BEHAVIOR 


A communication cannot properly be said to pro- 
duce behavioral effects itself, since it merely serves 
to link the individual to some aspect of his environ- 
ment, thus enabling him to react to it or manipulate it. 
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One might express the environment-communication- 
action relationship in its simplest terms as follows: a 
given situation exists in the environment; this situa- 
tion is reported by a communication that comes to the 
attention of the individual; the individual then adjusts 
his behavior in a manner calculated to help satisfy 
some want or need. 

Communications can lead to adjustive behavior in 
those exposed to them in at least three ways. First, 
they can report an actual or expected change in the 
environment, or a previously unknown fact about the 
environment, that is important to the person at the re- 
ceiving end of the communication. Tactical psycholog- 
ical warfare communications during World War II 
were often of this type. They attempted to influence 
the behavior of enemy personnel by telling them about 
developments (or developments to be anticipated) in 
the military situation. 

A second way that communications can lead to be- 
havioral adjustments is by pointing out an existing 
feature of the environment (not a change or a com- 
pletely new fact) and reminding the individual that 
his needs would be served if he adjusted his behavior 
in a given manner. 

Communications that serve as reminders—either 
about conditions in the environment or about needs— 
have been observed to lead to substantial behavioral 
responses. Reminders may also strengthen existing 
attitudes by providing information that is in accord 
with them. 

The third way in which communications may cause 
a behavioral adjustment is by bringing to a person’s 
attention a new way of patterning his relationships to 
the environment. A reorganization of behavior is 
sometimes brought about by education. Such organ- 
izing principles do not, of course, have to be presented 
in toto by specific communications; they sometimes 
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are worked out by the individual on the basis of ex- 
posure to many diverse communications. 

In all three cases, assuming that the information in 
question is perceived as “useful”, immediate behav- 
ioral adjustments may take place, or (when immediate 
action is not appropriate) the information contained 
in the communications may be stored in the form of 
attitudes or remembered facts to guide future be- 
havior. 

A communication is thus analogous to a conductor 
of electricity, whose characteristics influence the work 
done by the electricity only insofar as the conductor is 
a good or a poor one. The “conductivity” of a com- 
munication seems to be influenced primarily by two 
factors: whether or not it is clearly organized, uses 
the language best understood by the audience, etc.; 
and whether or not it is set off by the proper “indi- 
cators” and takes advantage of the communication 
habits of the audience. 

Studies reported in the large body of literature on 
experimental modification of attitudes through com- 
munications can also be interpreted in these terms. 
To take a very simple example, subjects are sometimes 
given attitude tests, then exposed to communications 
for or against an issue or a political figure, and finally 
retested. If the issue or the political figure is one that 
is relatively unknown to them, their attitude changes 
in the direction of the communication are likely to be 
great. If, on the other hand, the subject of the com- 
munication is one with which they already are well 
acquainted their attitudes are likely to change little 
or not at all. In the former case, the communication 
may be the only link or the most important link with 
a sector of the environment that hitherto has been 
largely unknown to them. Therefore, when they are 
faced with the necessity of expressing an opinion 
about this subject, they are forced to rely on informa- 
tion from the experimental communication. Converse- 
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ly, in the latter case, the communication is only one of 
several links with this aspect of the environment, and 
when it comes to expressing an opinion, information 
that has already been stored from other sources may 
be quite adequate. 


SOME IMPLICATIONS FOR PERSUASION 


This way of looking at the effects of communication 
suggests that the communicator can influence atti- 
tudes or behavior only when he is able to convey 
information that may be utilized by members of his 
audience to satisfy their wants or needs. If he has 
control of some significant aspect of his audience’s 
environment, his task may be an easy one. All he must 
do is tell people about some environmental change or 
expected change that is important to them. We all 
have control over an aspect of the environment that 
is significant for members of the primary groups to 
which we belong—our own behavior. 

Most communicators are in a more difficult position 
when they are trying to effect persuasion outside 
their own group, since they do not control aspects of 
the environment that are significant to their audi- 
ences. Furthermore, they usually do not have a mo- 
nopoly of the channels of information, and must ordi- 
narily assume that people have already located sources 
of information about aspects of the environment that 
are important to them. To influence behavior under 
these conditions the communicator’s information must 
be more accurate or otherwise more useful than in- 
formation from competing sources. He can, it is true, 
sometimes build on tendencies toward action that are 
already present by reminding people of existing needs 
and of how they may be satisfied. But to bring about 
any basic behavioral changes is very difficult. Fur- 
thermore, the capacity of people to disregard infor- 
mation that is not useful (either because it is irrel- 
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evant or because it conflicts with already established 
patterns of thought and action) appears to be almost 
unlimited. 

Communication studies, while they cannot stand 
alone contribute to our understanding of human needs 
and the way these are satisfied. A substantial quan- 
tity of information on the various ways communica- 
tions are utilized by different people is already avail- 
able but has not been systematically organized. 
Similarly, it has frequently been observed (e. g. in 
studies of prejudice) that communications from within 
the group have more effect on attitudes than identical 
communications from outside the group. This seems 
to be true in cases where the utility of the information 
to the recipient is not in its objective content but in 
the fact that a member of his group believes it. 

The communicator’s audience is not a passive recip- 
ient—it cannot be regarded as a lump of clay to be 
molded by the master propagandist. Rather, the audi- 
ence is made up of individuals who demand something 
from the communications to which they are exposed, 
and who select those that are likely to be useful to 
them. In other words, they must get something from 
the manipulator if he is to get something from them. 
A bargain is involved. Sometimes, it is true, the 
manipulator is able to lead his audience into a bad 
bargain by emphasizing one need at the expense of 
another or by representing a change in the significant 
environment as greater than it actually has been. But 
audiences, too, can drive a hard bargain. Many com- 
municators who have been widely disregarded or mis- 
understood know that to their cost. 
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Conversion of Strikes: Economic to 
Unfair Labor Practice 





Condensed from an article by Frank H. Stewart, published 
in 45 Virginia Law Review 1322-1351 (December 1959), 
and printed with permission from Virginia Law Review. 
Business address: Clark Memorial Hall, Charlottesville, Vir- 
ginia. Single copy price, $2.00. 


The National Labor Relations Board recognizes two 
types of strike: the economic and the unfair labor 
practice. The unfair labor practice strike protests an 
employer’s violation of section 8(a) of the National 
Labor Relations Act; all others are economic strikes. 
There is, moreover, the unique hybrid: an economic 
strike converted by the employer’s unfair labor prac- 
tices during the strike into an unfair labor practice 
strike. 


ECONOMIC AND UNFAIR LABOR PRACTICE STRIKES 


A. The Economic Strike 


The economic strike is called to extract economic 
concessions. It means far more than merely wage in- 
creases, for it encompasses strikes whose success bene- 
fits the union as an entity. Economic strikers have no 
guarantee of continued employment for the employer 
may permanently replace them. Until replacement, 
however, economic strikers remain employees, and 
any discrimination toward them during the strike or 
after their unconditional offer to return to work vio- 
lates section 8(a)(3) of the act. Many an employer 
has steered a careful path through the economic strike 
only to run afoul of the act in his rehiring policies. 

There are some economic strikes which are “pro- 
tected” and some which are not. An employer may 
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discharge an “unprotected” economic striker with 
legal impunity, but they do not deprive the Board of 
reinstatement power toward a striker whose employ- 
ment has not been terminated. Denial of the reinstate- 
ment remedy runs only to the striker; the striking 
union—as an entity—incurs no equal sanction before 
the NLRB. 


B. The Unfair Labor Practice Strike 


A strike called to protest an employer’s unfair labor 
practices is an unfair labor practice strike from its 
inception. The Board may order all unfair labor prac- 
tice strikers reinstated with back pay from the time 
they unconditionally offer to return to work. In addi- 
tion, the employer must fire any replacements hired 
during the strike in order to make room for the unfair 
labor practice strikers. Even if jobs have been abol- 
ished for valid business reasons, unfair labor practice 
strikers are placed on a preferential hiring list and the 
employer must hire them first as new jobs open up. 

The Supreme Court, in Mastro Plastics Corp. v. 
NLRB, ruled that strikers protesting unfair labor 
practices engage in protected activity and may not be 
discharged for violation of a labor agreement. But a 
union takes a bull by the horns when it determines 
the cause of a strike. It may strike over what it thinks 
is an unfair labor practice only to be told years later 
by the Board and the courts that no violation occurred. 

That the union also strikes for economic gains does 
not rid the unfair labor practice strike of its illegal 
taint. The rationale is that an employer should not 
oust the union through permanent replacement and 
thus profit by his own unfair labor practice. 

There is, however, one common denominator to both 
strikes: employee misconduct during concerted activ- 
ity. The employer may discharge both unfair labor 
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practice strikers and economic strikers if they engage 
in proven strike misconduct, and the Board will not 
reinstate them. 


THE STRIKE CONVERSION DOCTRINE 


A. Development of the Conversion Theory 


If an employer commits unfair labor practices dur- 
ing an economic strike and the union continues the 
strike beyond its natural duration to protest such 
practices, the strike is converted into an unfair labor 
practice strike. “Strike conversion” arises from un- 
alterable employer resistance to organization. 

Application of the unfair labor practice strike rem- 
edy to a strike prolonged by the employer originated 
in the violent labor disputes of the mid-thirties. 
Though the respondents in the early cases frequently 
engaged in other unfair labor practices, this principle 
was designed to provide drastic remedy for refusals 
to bargain. No unfair labor practice so quickly dissi- 
pates a union’s majority support as an employer’s re- 
fusal to meet and discuss. Thus, the Board’s premise 
was that meetings to compromise differences might 
lead to a quicker cessation of hostilities, and a hearing 
of the opposing view could resolve difficulties. 

This original theory has since become a prophylactic 
to all employer conduct during the strike: any viola- 
tion which makes the strike last longer subjects the 
employer to stringent financial penalties. Of course, a 
condition precedent to the application of this remedy 
is that the employer’s practices prolong the strike. 

The original concept of strike prolongation has been 
redefined as outright conversion. But conversion is 
not defeated because a strike retains the economic goal 
which precipitated it. As a natural corollary a strike 
remains purely economic until conversion, and replace- 
ments hired before conversion need not be discharged. 
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B. Proof of Conversion 


If a strike is caused by an employer’s unfair labor 
practices, he must, in defense, prove that the union 
would have struck even if he had not violated the act. 
On the other hand, the Board’s General Counsel must 
prove the economic strike was continued beyond its 
economic limit by unfair labor practices. 

The quickest and simplest way for the employer to 
find out why the union continues the strike is to ask. 
The duty to bargain continues during the strike, and 
thus provides ready communication opportunities. 

If there is an equivocal answer or no answer at all, 
the Board should refuse to find conversion. It is not 
unreasonable to withhold the stringent conversion 
penalty if the aggrieved union, on question, remains 
silent. Moreover, such refusal is properly subject to 
a complaint charging refusal to bargain in violation to 
8(b)(3). Collective bargaining is, after all, designed 
to eliminate industrial dispute, and refusal to tell the 
reason for a strike’s continuation cuts to the core of 
this purpose. 

The line from cause to prolongation is hard to trace 
with accuracy, even where positions are clear and 
unambiguous. Lifting the cause for an economic 
strike’s extension from tangled motives is taxing at 
best, and the Board sometimes takes the easy way out 
by accepting at face value a union’s post strike state- 
ments as to its reasons for the strike. 

Neither employer nor union should be permitted to 
establish ex parte the motivation for a strike’s con- 
tinuance by self-serving letters and statements. Equal- 
ly dubious is the probative value of post strike ads in 
union newspapers, though the Board feels otherwise. 
These statements are admissible, but their probative 
value should be measured by the record established 
prior to the strike. 

The time lapse between the unfair labor practice 
and the strike call is critical. An economic strike 
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called six weeks after an unfair labor practice is still 
economic. This approach is sensible. Obviously, a 
strike over an unfair labor practice should begin with- 
in a reasonable time, for its recitation as a reason 
thereafter is merely convenient afterthought. On the 
other hand, “industrial peace” is hardly advanced by 
requiring work stoppages on pain of waiver immedi- 
ately after real or fancied violations of the act. The 
inequity of the latter is removed, however, if the union 
notifies the employer of the claimed unfair labor prac- 
tice. The matter then enters a different plane—the 
employer either mends his ways or does not. Either 
way, his decision is the beginning of a record basis 
upon which conversion may be found. 

Proof of cause for a strike’s prolongation also comes 
from reports of union meetings. A meeting is one step 
closer in point of time to any alleged unfair labor 
practices, but the causal relationship should hardly 
turn solely on what transpires at meetings. 

The best evidence of a strike’s purpose lies in close 
analysis of its origin. And the conduct of the parties 
together best indicates its continuing status. There- 
fore, an economic strike called over a bargaining dis- 
pute is not converted merely because statements are 
made to strikers, independently violative of section 
8(a)(1), when the negotiations continue for months 
after the strike begins and deal with the same issues. 
Illustrative of this principle is Anchor Rome Mills, 
Ine. 

The conclusion to a strike is an accurate measure 
of the effect that violations have had upon its dura- 
tion. For example, a dispute that opens with an em- 
ployer’s refusal to grant a union shop and concludes 
with the same bone of contention is not prolonged by 
intervening violations of the act. This point is also 
well illustrated by Anchor Rome Mills. The employer 
in that case refused to bargain for a group health and 
insurance program, a mandatory subject of bargain- 
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ing. Such refusal clearly violated the act. However, 
this refusal played no part in the strike bargaining, 
for the union insisted only upon the issues that had 
brought pre-strike negotiations to an impasse. If the 
union had protested this refusal to bargain during the 
strike, a finding of conversion would almost certainly 
have followed. 


PRACTICAL DIFFICULTIES IN APPLICATION 


A. Solicitation 


As the striking union wants employees out of the 
plant, the employer wants them in for the obvious 
reason that the more work done behind pickets, the 
less effective the strike. 

The employer’s crucial decision during an economic 
strike is simply whom he will ask to work—strikers or 
replacements. But if he prefers to offer work to strik- 
ers he must tell them about it, and this communication 
is a difficult maneuver. Understandably, the union is 
not likely to transmit an offer to return to work with 
cordiality. Practically speaking, therefore, the em- 
ployer must transmit his intention of operating again 
to the employees themselves. He immediately runs 
into a two-pronged dilemma. [First,] He must bargain 
only with the union, for the duty to bargain exclu- 
sively with a lawful representative exacts “the nega- 
tive duty to treat with no other.” Consequently, he 
may only indicate that the plant is open and jobs are 
there at the old rate, or at the rate offered to the union. 
Any haggling with individuals violates the collective 
bargaining requirement of 8(a) (5). 

Secondly, separate contact with strikers may violate 
section 8(a)(1) which forbids all employer interfer- 
ence with section 7 conduct. 

Whatever its form, individual contact with individ- 
ual strikers is called, in the patois of the field, “solici- 
tation.” Its legality is determined by its message in 
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context. Solicitation which coerces or restrains unfair 
labor practice strikers receives close scrutiny by the 
Board and courts. The theory is simply that the em- 
ployer, having precipitated the strike by his own un- 
fair labor practices, should not “employ improper 
means to break the strike before the wrong is rem- 
edied.” 

[The employer] has a wider latitude of communica- 
tion [with economic strikers]. The outer limits of 
lawful solicitation of economic strikers are set out in 
the Texas Co. case. 

Noncoercive solicitation [is acceptable] because an 
employer has the economic right to operate his plant 
and may therefore go to anyone for his labor supply, 
including the economic strikers, “so long as he is 
guilty of no misconduct in his attempt.” An employer 
is perfectly privileged to replace economic strikers 
permanently and tell them nothing about it. There- 
fore, he can certainly tell economic strikers that he is 
about to do what he could have done all along. If 
such communications are fair in their description of 
the situation and do not offer the returning employees 
greater benefits than will be extended to those re- 
maining on strike, they do not support a finding of 
unfair labor practices. Moreover, it would be unfair 
to silence an employer willing to offer strikers the 
same jobs he would otherwise offer replacements. The 
leading case on strike conversion through unlawful 
solicitation is National Gas Co. 

Solicitation which promises no benefit and threatens 
no reprisal should not violate the act, and no conver- 
sion should be found upon its occurrence. There is a 
perfectly sound basis in the statute for this result. 


B. Notice of Replacement 


An economic striker cannot be fired as termination 
of his employment is an unlawful penalty for engaging 
in protected activity. He may be replaced only be- 
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cause his employer has a legitimate interest in contin- 
uing operations. To this end, an employer may tell 
strikers that the plant will reopen and replacements 
will be hired at a given date. But the manner in which 
he relays this news gives rise to one of the Board’s 
strangest anomalies. It is ludicrous, but an employer 
may legitimately tell his economic striker that “I will 
replace you on January 1 if you don’t show up for 
work;” but if he tells the same man: “If you don’t 
show up for work on January 1, I will fire you and 
hire someone else,” the employer runs the risk of turn- 
ing the economic strike into an unfair labor practice 
strike. What is more, there are cases so holding. The 
only circuit courts to expressly rule on this issue have 
rejected the Board’s minuscular line. 

The most recent Board cases in which the employer 
has given an inartistically worded notice treat the 
proved effect upon employees as the ultimate factor 
in conversion by solicitation. Unfortunately, this 
trend is not yet clear policy. 

Solicitation properly should convert a strike only 
when it can be proven that the strike was drawn out 
in protest of the solicitation. Finding conversion mere- 
ly because solicitation occurs departs sharply from the 
original theory of strike prolongation. And prolonga- 
tion is the only real justification for the doctrine. 


CONVERSION PER SE 


The Board and the courts alike unanimously hold 
two violations as strike conversion per se: employer 
domination and support of a labor organization, or 
outright refusals to bargain, without more, convert 
economic strikes into unfair labor practice strikes. 


A. Unlawful Domination and Support 

An employer violates section 8(a)(2) by forming a 
union or by supporting one union over another. Ap- 
pearance of either violation during an economic strike 


46 





Pram 


CAREC VENT ET Se er 


er 






















: 
> 
i 

















CONVERSION OF STRIKES 


is conversion per se. Crosby Chemicals, Inc., illustrates 
unlawful domination during an economic strike. 


B. Employer’s Refusal to Bargain 


An employer’s duty to meet the lawful union repre- 
sentative during a legitimate strike is unqualified. 
The duty to bargain is not suspended merely because 
the parties have bargained to an impasse before the 
strike; rather a strike breaks an impasse, giving rise 
again to mandatory bargaining. Nor may the em- 
ployer condition a meeting upon abandonment of the 
strike. An outright refusal to meet and discuss thus 
converts an economic strike into an unfair labor prac- 
tice strike. 

But refusal to meet and discuss is merely a violation 
in its crudest form. When employer and union meet 
during an economic strike, the Board must decide if 
the parties bargained in good faith and, if they did 
not, whether the statutory violation prolonged the 
strike. Here, qualitative analysis is at a premium. 
No case better illustrates the tangled skein of motives 
and events through a long strike than Clinton Foods, 
Ine. 

It is almost impossible to prove—or disprove— 
strike conversion through a violation of section 8 
(a)(5) in a complicated bargaining pattern. It is easy 
enough to reason that refusal to meet at all prolongs 
a strike. It is far different to conclude a stand during 
bargaining inevitably prolongs the strike. Disentan- 
gling the dominant issue in complicated haggling is a 
delicate job, even for a body charged with expertise. 
But the difficulty is even more basic. A finding that 
a strike was prolonged by unlawful bargaining or 
conduct assumes that the strike would have been 
settled sooner on legal grounds without introduction 
of the illegal issue. 

If, as the cases indicate, the Board with increasing 
frequency considers bargaining sessions in light of 


47 





INDUSTRIAL RELATIONS DIGEST 


the conversion doctrine, it runs the danger of using 
this sanction to remedy violations of section 8(a) (5) 
during collective bargaining without regard to their 
lengthening effect. The Board should not extend the 
conversion sanction beyond the strike actually pro- 
longed, for to do so would be an unfair and wholly 
unjustified extension of the doctrine. 


CONCLUSION 


The Board’s use of the conversion sanction im- 
presses on two counts. One is the staying power of 
a violation. The employer cannot recant. The second 
feature of the doctrine which impresses is its one- 
sidedness. The Labor-Management Reporting and 
Disclosure Act of 1959 only confirms the growth of the 
collective bargaining agreement and its essentially 
tripartite nature. No one will seriously deny that 
whatever it is called, this agreement contemplates 
three entities: the employer, union, and employee. Yet 
the announced purposes of the Taft-Hartley Act in 
equalizing the power relationships of collective bar- 
gaining are at odds with the one-sided nature of the 
conversion doctrine. Uniformity within the federal 
scheme requires equal treatment before the same fo- 
rum. And it is the union which really runs the strike. 
Its expertise in these matters is peculiarly institu- 
tional, and a badge of its existence separate and apart 
from its members. The union calls the strike; the 
union should face an effective remedy for its conduct. 

The Board does not lack remedial power over the 
union as an institution. Moreover, the Board has a 
remedy highly appropriate to union violence during a 
strike: suspension of the duty to bargain. This doc- 
trine was developed in Phelps Dodge Copper Prod. 
Corp. Planned violence to people and destruction of 
property are certainly as inconsistent with honest 
dealing as a slowdown. Although a slowdown occurs 
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within the plant while violence generally happens 
without, this distinction makes no difference in appli- 
cation of the Phelps Dodge rationale. The employer 
should be relieved of his duty to bargain, and the 
duty should be suspended until the effect of the illegal 
conduct is dissipated. Granted this will be more diffi- 
cult to measure than, say, duration of a strike, but it 
is not an indefinable period. The Board’s remedial 
orders are all fashioned to erase the measured effect 
of unfair labor practices. After all, the Board meas- 
ures the effectiveness of illegal conduct every time it 
says a strike was prolonged by an unfair labor prac- 
tice. Certainly, if it can do this in one context, it can 
do so in another. 








Who Goes There? Recent Moves 
Along the Federal-State 
Front in Labor Law 


Condensed from an article by J. Albert Woll and Theodore 
J. St. Antoine II, Syracuse Law Review, 1-12 (Fall, 1959). 
Business address: Ernest I. White Hall, Syracuse Univ. 
College of Law, Syracuse 10, N. Y. Single copy price, $1.00. 


Defining the extent of state jurisdiction over labor- 
management activities has been one of the most per- 
sistent problems in the highly fluid and uncertain 
field of labor law. During the past year the Supreme 
Court, the Congress, and numerous state and lower 
federal courts have wrestled with various aspects of 
this issue. Their efforts have supplied answers to 
some old questions, only to raise many new ones. 


A. GENERAL RULES ON PRE-EMPTION 


In its second consideration of San Diego Building 
Trades Council v. Garmon, the Supreme Court came 
about as close as the tortuous terrain permits to stak- 
ing out a definitive boundary line between the areas 
of federal and state jurisdiction over labor relations. 
The Court in effect ruled that the states are foreclosed 
from granting either injunctive relief or damage reme- 
dies for the type of peaceful union conduct which is 
“potentially subject to federal regulation.” 

The basic legal issue confronting the Supreme Court 
was whether the question of federal pre-emption 
turned on the “type of conduct” involved, or on the 
type of relief sought. Underlying this was a crucial 
policy issue: where should the balance be struck be- 
tween the competing interests of furthering a uniform 
national labor relations policy, on the one hand, and 
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of providing remedies for private individuals alleg- 
edly suffering property damage in labor disputes, on 
the other? The Court was unanimous in holding that 
California lacked jurisdiction to award damages for 
the picketing in this case. On the rationale of the deci- 
sion, however, and on the resolution of the most signif- 
icant precedential issues involved, the vote was five 
to four. 

Speaking for the majority, Justice Frankfurter rea- 
soned that when an activity is “arguably” protected 
by section 7 of the NLRA or forbidden by section 8, 
the states must defer to the exclusive primary compe- 
tence of the NLRB to avoid the danger of state inter- 
ference with national policy. Thus, absent a threat 
to the domestic peace, conduct that may be covered 
by the federal labor law is not subject to either an 
injunction or the award of damages by a state. In the 
majority’s view, both remedies would be equally ef- 
fective as a form of state regulation which could result 
in conflict with national policy. 

Justices Harlan, Clark, Whittaker, and Stewart con- 
curred in the result of the narrow ground that the 
picketing may have been protected under the Taft- 
Hartley Act. However, these justices would have sus- 
tained the California damage award if the union con- 
duct found violative of state tort law was not federally 
protected, even though it might have been federally 
prohibited. 

The significance of the Garmon case is emphasized 
when it is set against the background of a line of 
pre-emption cases decided over the past half dozen 
years. From these cases emerged a conflict in the 
theory of pre-emption, which Garmon for the most 
part resolves. The earlier of these cases established 
the following propositions: 

(1) A state generally may not enjoin conduct 
which is either prohibited or protected under the 
NLRA. This is true even though the NLRB has de- 
clined to assert jurisdiction. 
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(2) <A state in the exercise of its police power to 
preserve public order may enjoin violence and threats 
of violence, even though the conduct may also be sub- 
ject to the NLRA. 

(3) A state may also award damages for the tor- 
tious consequences of such violent conduct. 

The disagreement over the pre-emption theory arose 
as a result of differing interpretations of the rationale 
for the third of these propositions. Under one view, 
the crucial element was the violent conduct, with the 
state jurisdiction in both injunction and damage ac- 
tions being coextensive. Under another view, the type 
of remedy sought was emphasized. According to this 
theory, a state would have jurisdiction to award dam- 
ages whenever the comparable remedy under the Taft- 
Hartley Act was inadequate. The latter theory appar- 
ently gained support in the Russell and Gonzales cases 
of last term. 

Justice Frankfurter in Garmon conceded that the 
language in some of the pre-emption cases does not 
“completely harmonize with the clear pattern which 
the decisions have evolved.” He then explained both 
Russell and the earlier, similar Laburnum case as in- 
stances in which the presence of violence was the basis 
for upholding state jurisdiction. Gonzales was treated 
as involving an activity of “merely peripheral con- 
cern” to the federal statutory scheme, since internal 
union affairs in general were not subject to federal 
regulation. The division within the Court on this 
vital pre-emption theory was underscored by the per 
curiam reversal, four justices dissenting, in DeVries v. 
Baumgartner’s Electric Construction Co. 

Garmon leaves open two important related ques- 
tions: 

(1) To what extent will the theory of “peripheral” 
labor matters, exemplified by Gonzales, support state 
jurisdiction? 
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(2) To what extent may the states regulate labor 
activities which are neither protected nor prohibited 
by federal law? 

Some of the implications of extending state jurisdic- 
tion over internal union affairs under the Gonzales 
doctrine are suggested by the Wisconsin Labor 
Board’s assumption of jurisdiction where a union im- 
posed a fine on one of its members for crossing a 
picket line during a strike. The state board asserted 
jurisdiction on the ground that the states have power 
to regulate activities neither protected nor prohibited 
by the Taft-Hartley Act. It cited Gonzales in support 
of its view that such internal union activities as the 
imposition of fines are removed from federal regula- 
tion by the proviso contained in section 8(b)(1)(A) 
of the Act. Viewed realistically, the imposition of 
union discipline through fines or other means may 
have a substantial effect on the exercise of rights gen- 
erally regulated by federal law. If federal law delib- 
erately excludes such union discipline from the ambit 
of unfair labor practices, it becomes necessary to ask 
whether it is consistent with the furtherance of a uni- 
form national labor relations policy to let state law 
make an unfair labor practice of that self-same ac- 
tivity. 

This introduces the larger problem of the extent to 
which the states may properly regulate conduct which 
is neither protected nor prohibited by federal law. 
In Garmon Justice Frankfurter was careful to note 
that if the NLRB should hold a certain activity neither 
protected nor prohibited, this would merely “raise the 
question” whether it was subject to state regulation. 
The NLRB determination would not automatically de- 
cide this further issue. 

The Garmon majority, indeed, may be ready to 
adopt the view of Professor Cox of Harvard that the 
Taft-Hartley Act should be held to effect a total 
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pre-emption of state laws dealing specifically with 
unionization and collective bargaining. In this view 
the act is seen as a comprehensive code of regulation 
in the field of labor-management relations. It is rea- 
soned that any state labor law affecting interstate 
commerce may imperil the balance intended to be es- 
tablished by the federal law, regardless of whether 
the particular conduct affected is protected, prohib- 
ited, or left unregulated by federal law. However, this 
approach would still allow labor matters to be subject 
to certain state laws of general applicability, such as 
those dealing with violence, and to state laws dealing 
with subjects little affected by Congressional action, 
as illustrated by Gonzales. What would be called for 
is a case-by-case analysis of the impact of each state 
regulation on the federal scheme, rather than a blanket 
endorsement of state jurisdiction over all conduct that 
is neither protected nor prohibited by federal law. 

A related but different question arises when a state 
adopts a right-to-work law, and then enjoins picketing 
that is violative of the state law but quite clearly not 
violative of the federal law, such as picketing for a 
standard union shop contract. In this instance the 
state has the benefit of section 14(b) of the Taft- 
Hartley Act, which expressly recognizes the state’s 
right to enter in a limited fashion the field of labor- 
management relations. 

State courts themselves tend to uphold their juris- 
diction to entertain suits brought pursuant to right-to- 
work laws. Indiana asserted jurisdiction where an 
employer sought to enjoin a union from insisting on 
an “agency shop” provision in the collective agreement 
as an alternative to the standard union shop clause 
now prohibited by the state’s right-to-work law. In a 
decision seemingly counter to the reasoning of the 
Garmon majority, North Carolina awarded damages 
to an employee who was discharged by his employer 
because he insisted on his right to join a union. 
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Relying upon cases recognizing a state’s right to 
exercise its police powers to preserve public order, the 
Supreme Court of Missouri in State v. Oil Workers 
Local 8-6 upheld the seizure of a strike-bound public 
utility and the enjoining of the strike. A state statute 
authorized such emergency procedures upon the Gov- 
ernor’s determination that the public safety was 
threatened. The United States Supreme Court has 
undertaken review of this case. The police power was 
also relied upon to uphold a provision in the New 
York State Waterfront Commission Act prohibiting 
the collection of dues by a union having convicted 
felons as officers or agents. However, it has been held 
that even a state criminal statute of general applica- 
tion cannot be applied so as to prohibit activity pro- 
tected under the federal law. 

No matter how carefully refined, high court theories 
of federal pre-emption may be of little comfort to a 
party coming up against the practical omnipotence of 
certain injunction-wielding trial courts. In Gwaltney 
Bros. Inc. v. Marion County Building Trades Council, 
a federal court was compelled to remand an injunction 
case to a state court after concluding that it had no 
original jurisdiction to support removal, the primary 
jurisdiction of the NLRB having ousted both state 
and federal courts of jurisdiction. The state court 
apparently felt no such inhibitions, as it had already 
issued ex parte two temporary restraining orders 
against peaceful picketing subject to the federal act. 
Another state trial court, without consideration of 
Garmon or citation of any precedent, issued a tempo- 
rary injunction against picketing by a union which 
had lost an election conducted by the NLRB. The 
injunction was to apply until the Board ruled on the 
picketing union’s objections to the election. However, 
a measure of protection may be available to persons 
subject to injunctions issued by state courts despite 
federal pre-emption. The Supreme Court of Michigan 
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has held such injunctions void rather than merely 
erroneous, thus preventing their enforcement through 
contempt proceedings. 


B. “NO-MAN’S LAND” 


Until passage of the new Taft-Hartley Amendments 
contained in the Labor-Management Reporting and 
Disclosure Act of 1959, the “no-man’s land” left by the 
Supreme Court in the Guss line of cases remained 
generally unoccupied. 

Many no-man’s land problems became moot, only to 
be replaced by a fistful of new ones, with the enact- 
ment of the new Act. The act provides that any state 
agency or court may assume jurisdiction over labor 
disputes over which the National Labor Relations 
Board, “by rule of decision or by published rules,” 
declines to assert jurisdiction. 

Perhaps the largest question posed by the wording 
of this provision is whether states may apply their 
own substantive law in the old no-man’s land, or 
whether they must apply federal substantive law. The 
Kennedy Bill, as passed by the Senate, was explicit in 
stating that federal substantive law would have to be 
followed. The Kearns Bill, introduced by the ranking 
minority member of the House Labor Committee, ex- 
pressly provided that the states could use their own 
law, regardless of any conflict with federal law. The 
new act is silent on this matter, as is the House Con- 
ference Report. Apparently this leaves the issue up 
to the courts. It would perhaps be imprudent to as- 
sume that all courts will automatically conclude that 
the same considerations attach to the Taft-Hartley 
Amendments, dealing with labor-management rela- 
tions as such, which have traditionally been far more 
a matter of national concern than internal union af- 
fairs. On an analogous issue, courts have tended to 
find that federal substantive law is applicable in suits 
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on collective bargaining agreements, even though it 
is well established that state courts have jurisdiction 
to entertain such suits. 

Further difficulties are presented by the method 
for determining what cases may be handled by state 
tribunals under the new amendment. The Board may 
decline jurisdiction either through individual deci- 
sions or through “published rules” covering “any class 
or category of employers.” This is subject to the 
proviso that the Board may not revise its jurisdic- 
tional standards in effect on August 1, 1959, so as to 
enlarge the area in which the states may act. Once 
the NLRB by published rules has established its 
standards for broad classes or categories of employers, 
it will apparently be left to the state agencies and 
courts to determine their own jurisdiction in a partic- 
ular case. Their determination will of course be sub- 
ject to ultimate review by the Supreme Court on the 
federal question of pre-emption. But pending such 
reviews there will undoubtedly be a spate of vigorous 
disputes on the issue of state jurisdiction. 

Other problems will be created if it is decided that 
states may apply their own substantive rules in the 
former no-man’s land. Most obvious is the fact that 
only a dozen states have agencies prepared to develop 
or enforce a body of law specifically adapted to labor- 
management relations. For the rest the chore would 
fall to the courts. And ad hoc remedies fashioned on 
the basis of common law property concepts are hardly 
likely to reflect the most mature thinking on the many 
nuances of social policy permeating a labor dispute. 
A further complication would arise because many 
businesses will inevitably lie near the borderline of 
the NLRB’s jurisdiction. As their sales and purchases 
fluctuate from year to year, they will move in and out 
of federal jurisdiction. If state law varies from federal 
law, borderline employers and the unions dealing with 
them will be confronted with the constant threat that 
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what seems today a legitimate act may become an 
unfair labor practice at the close of the fiscal year. 


C. COLLECTIVE BARGAINING 


Pre-emption questions arising in the wake of Lin- 
coln Mills were considered during the past year in 
several removal cases involving arbitration under col- 
lective agreements. Federal courts held that state 
court suits to obtain modification or enforcement of 
arbitration awards amounted essentially to suits for 
the violation of collective bargaining agreements. Ac- 
cordingly, they were governed by section 301 of the 
Taft-Hartley Act, and were removable to federal court 
upon petition. Although the federal decisions recog- 
nized that state courts had concurrent jurisdiction 
over such cases, they were emphatic that federal sub- 
stantive law had pre-empted the field and would have 
to be applied by the state courts where there was no 
removal. Despite this, the Pennsylvania Supreme 
Court in Amalgamated Association v. Pittsburgh Rail- 
ways Co., held that an action by a union to compel 
arbitration under a collective contract was governed 
by the state’s own arbitration statute. There was nary 
a glance at federal law. The United States Supreme 
Court denied certiorari, as it had done previously in 
a similar case. Apparently this particular pre-emption 
issue is not yet deemed ripe for decision. 

Disentangling the strands of federal and state law 
becomes even more of a problem when a suit on a 
collective agreement requires a state court to try to 
work its way around a related unfair labor practice 
clearly subject to the exclusive jurisdiction of the 
NLRB. California was willing to essay the feat in a 
case where an employer sought arbitration of a union’s 
alleged violation of a “more favorable treatment” 
clause, even though the employer had already filed 
charges with the federal Board that the union had re- 
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fused to bargain. However, in an analogous situation 
Kansas refused to order arbitration of a discharge in- 
volving alleged discrimination against an employee 
because of union activity. And a New York court re- 
fused to stay an arbitration despite the employer’s 
contention that the contract calling for it was null and 
void because executed by a union which did not rep- 
resent a majority of the employees at the time of 
signing. 

The Supreme Court of Minnesota held that a state 
could enjoin a strike in violation of a no-strike clause 
in a collective contract not subject to reopening. The 
court was of the opinion that the relief sought was not 
within the purview of section 301 of Taft-Hartley. 
No consideration was given to the problem concerning 
remedies which had occupied the attention of the Cali- 
fornia Supreme Court in the earlier McCarroll case. 
There it was concluded that federal substantive law 
pre-empted in breach of collective contract cases. Even 
assuming that the Norris-LaGuardia Act would pre- 
vent a federal court from enjoining a strike in viola- 
tion of a collective agreement, however, it was the 
view of the California court that the remedial powers 
of a state were not similarly limited. 


D. CONCLUSION 


In Garmon the Supreme Court confirmed the prin- 
ciple that the type of conduct involved, rather than 
the type of relief sought, is determinative of whether 
the states are foreclosed from asserting jurisdiction 
over labor-management cases affecting interstate com- 
merce. If an activity is “arguably” protected or pro- 
hibited by the federal act, the states must defer to the 
NLRB. Even if an activity is neither protected nor 
prohibited, the Garmon majority indicates that a state 
may act only where the matter is merely of “periph- 
eral” concern to the federal scheme. The states of 
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course retain the right to exercise their police power 
to preserve the public order against force and violence. 

The 1959 Amendments to Taft-Hartley also grant to 
the states jurisdiction over the entire class of em- 
ployers falling outside the Board’s jurisdictional 
standards. This makes the “type of activity” test 
largely irrelevant as to these employers and the unions 
dealing with them. However, there remains the very 
large category of businesses which are still subject to 
Board jurisdiction, but over which the states may as- 
sert jurisdiction for limited purposes. Here the most 
frequently recurring question at the present time is 
the effect of the federal law’s contract and unfair 
labor practice provisions upon the power of the states 
to enforce collective bargaining agreements by order- 
ing arbitration. 

Problems in determining the exact reach of the fed- 
eral labor law will thus undoubtedly continue to 
plague the courts. A case-by-case analysis may seem 
more burdensome, but it allows proper account to be 
taken of the infinite complexities of situations in the 
labor-management field. 
































Reference Checks—The Best Guide 
to Employee Selection 


Condensed from an article by Arthur R. Pell, published in 
XX Office Management 36-39, 78 (December 1959), and 
printed with permission from Office Management. Business 
address: 212 Fifth Avenue, New York 10, N. Y. Single 
copy price, $.45. 


What a person accomplished or failed to accomplish 
in his previous employment history is an excellent 
guide to what you can expect from him on the job for 
which he is applying. 

Although the increased use of tests and depth inter- 
views are additional tools which an office manager or 
personnel manager can use in making his decision to 
hire or reject, proper use of reference checks will give 
him, by far, the best and most complete picture of the 
applicant. 

How are references generally used? One of the old- 
est and best known is the reference letter. What does 
it convey to the reader? Nothing. It is as meaningless 
as the usual answer to “How are you?” Many an 
executive, when asked for a letter of reference, tells 
his former employee to write it himself for the execu- 
tive’s signature. Have you even seen a poor letter of 
reference? 

Another common method of checking references is 
to write to the previous employer. Very often these 
letters are routine forms, asking nothing more than 
whether the applicant worked there, his job title, dates 
of employment and a general statement concerning the 
quality of his work, ete. 


Ask Specific Questions 
Some executives write individual letters to former 
employers asking their opinion of the applicant. Often 
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the letters are vague and, of course, result in vague 
responses. 

Other letters are more detailed, asking specific ques- 
tions about performance, personality, and other perti- 
nent data. These letters, if answered frankly, can give 
far better information than a general letter or a brief 
form. The questions must be worded carefully and 
should cover all the things you want to know. You are 
faced with one major problem—the reluctance of most 
people to put anything of an adverse nature in writing. 

Less frequently used, but far more effective, is the 
telephone check. Much more information—and more 
accurate information—can be obtained by this means. 
One can ask specific questions and request amplifica- 
tion if necessary. 

The best technique is to introduce yourself and tell 
the person with whom you are speaking the purpose 
of the call. If there is any doubt about your identity, 
ask the reference to call you back. 

In your telephone check it is best to have your ques- 
tions well planned in advance. List them on a paper 
and have room to fill in the answers. This will serve 
the dual purpose of keeping you from forgetting either 
the questions you intend to ask or the answers you 
receive. 

Obviously the checker must establish a rapid rap- 
port with his telephone interviewee and gain his con- 
fidence immediately. There is nothing innate about 
this. It can be developed. A businesslike yet cordial 
voice is an asset. Phrasing your questions so that the 
answer will encourage the man to talk rather than just 
say “yes” or “no” helps to open the gate. 












Using Direct Interviews 

When checking the references of future key person- 
nel—men or women who are being considered for exec- 
utive positions—a personal visit to the former em- 
ployer is extremely effective. It has all of the 
advantages of the telephone conversation plus the per- 
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sonal touch that only a face-to-face interview can 
establish. Much valuable information and a clear anal- 
ysis of the prospective employee can be obtained. The 
time spent in such a personal visit is well worth it for 
there is no other way to really obtain a depth reference 
check. 

Outside reference checks may be helpful. Various 
investigating organizations will do reference checks 
for a fee. Certainly you should check a man’s credit 
standing, especially if he is to have any fiscal respon- 
sibility. A record of judgments and litigations is a 
definite indication of possible future problems. 

Personal references—the clergyman, doctor, lawyer 
or friend asked for by some firms, are a waste of time 
in our opinion. Rarely will anyone give as a personal 
reference someone who will say anything unfavorable. 
Use the time and effort required for reference checks 
to speak to persons who have had business contact 
with your applicant. 

The very best source of information is the appli- 
cant’s direct superior. Personnel departments rarely 
can provide more than the basic information that is on 
the record. If an applicant indicates a specific person 
as his reference, it is wise to find out who that person 
is. It may be his best friend covering a poor reference 
from his boss. Always try to speak to the immediate 
superior, no matter who else is listed as a reference 
from the applicant’s former company. 


Check personality, too 


What is it we want from a reference? Basically, 
there are two major areas to be discussed: (1) the 
applicant’s performance (2) his personality. 

Performance is generally measured in terms of qual- 
ity, quantity, and scope of work. In an executive, 
there are many intangibles which must be considered. 
Questions related to the applicant’s duties will usually 
bring out much of what you want. 

Much more complicated is the checking of personal- 
ity factors. Most people are technically competent and 
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proportionately few job terminations are due to lack 
of skill. Most job problems are the result of interper- 
sonal relations. 

Carefully thought-out questions should be asked. 
These should include inquiries about the applicant’s 
work habits (attendance, punctuality, etc.), personal 
habits (drinking, financial problems) and most impor- 
tant, ability to get along with his superiors, subordi- 
nates and fellow-workers. 

A key question in any reference check is the deter- 
mination of why the man ended his employment. Does 
this check with what the applicant stated? Any dis- 
crepancy or doubt should be explored thoroughly. Be 
sure to find out if he is eligible for rehire by the 
former employer. If not, why not? 


Investigate discrepancies 


Do not accept a poor reference at face value if there 
is any reason to doubt it. For example, if all but one 
of the references is good, there may be a special reason 
for the poor one. A prejudiced employer, or one re- 
sentful of the man’s leaving him, may give a poor 
reference. A supervisor with his own personality prob- 
lem may project it on to an ex-employee. 

Another guide is length of employment. If the ap- 
plicant was employed for any significant period and 
his reference is poor, there is usually something pe- 
culiar behind it. He wouldn’t have been kept so long 
if he were as bad as the reference indicated. 

Reference checks, if properly made and evaluated, 
can give an employer a very good idea of an appli- 
cant’s abilities and personality. Tests can indicate to 
some degree his intelligence and certain personality 
factors. Good interviews can tell us a great deal about 
his ability to express himself and his knowledge of the 
job requirements. But the reference check is the only 
tool which verifies what a person has done in the past. 
In most cases this is a valid signpost showing what 
you can expect from him when he enters your employ. 
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THE BROWN-OLDS DUES REIMBURSEMENT 
REMEDY 


Condensed from 45 Virginia Law Review 1192-1210 (No- 
vember 1959) and printed with permission from Virginia 
Law Review. Business address: Clark Memorial Hall, 
Charlottesville, Va. Single copy price, $2.00. 


J. 8. Brown-E. F. Olds Plumbing & Heating Corp., 
115 N. L. R. B. 594 (1956) 


During the past year the National Labor Relations 
Board has applied the Brown-Olds dues reimburse- 
ment remedy in a number of cases involving illegal 
union security and hiring agreements. Although the 
remedy has been applied sparingly in the past, it is 
now a major aspect of Board policy. Consideration of 
the remedy is important because of its effect on the 
union shop and because of the potentially immense 
amounts of money that may be involved in its enforce- 
ment. This Note will discuss the history of the rem- 
edy, its present application, and its practical effects so 
far as they may be presently discerned. 


HISTORY OF THE REMEDY 





The Board derives its power to issue such an order 
from section 10(c) of the act. The application of this 
broad remedial power is subject to judicial control, 
since the courts of appeals may deny enforcement to 
any order which they feel exceeds the limits of the 
Board’s discretion. In 1943 the Supreme Court, in 
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Virginia Elec. & Power Co. v. NLRB, recognized the 
Board’s power to issue dues reimbursement orders in 
certain situations. 

After the Virginia Electric decision the remedy ex- 
perienced a sporadic but significant growth. The 
remedy might have been confined to situations in 
which a company-dominated union was involved, but 
the Board and the courts of appeals adopted a broader 
view. The first expansion of the remedy was to situa- 
tions in which the union was not dominated but was 
assisted in a manner which constituted an unfair labor 
practice in violation of sections 8(a)(2) or 8(a) (3). 

The refusal to order reimbursement of dues in 
Alaska Salmon Indus., Ine. represents the Board’s 
present policy in unlawful assistance cases. Since the 
employees were not required to sign union check-off 
authorizations as a condition of employment, there 
was no violation of 8(a)(3) and dues reimbursement 
was not ordered. The significance of the case lies in 
the litigation of the question of whether or not the 
applicants were actually coerced into joining the un- 
ion. It is suggested that this is the criterion (not 
whether or not 8(a)(3) was violated) that caused the 
remedy to be withheld. The “assistance” cases demon- 
strated that neither the Board nor the courts of ap- 
peals were going to restrict dues reimbursement orders 
to the Virginia Electric or domination situation. 


PRESENT APPLICATION OF THE REMEDY 


In 1956 the Board decided J. S. Brown-E. F. Olds 
Plumbing & Heating Corp. In this case the Board 
directed reimbursement not on the basis of domination 
or unlawful assistance, but on the basis that dues 
payments were being coerced under an illegal union 
security agreement. The Board reasoned that the ex- 
istence of the illegal contract coupled with an admis- 
sion of its enforcement made it “unnecessary that there 
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be produced additional evidence of coercion or evi- 
dence of threats as a basis for an order directing reim- 
bursement of the fruits of the unfair labor practices 
found here.” In other words the contract itself creates 
a presumption that dues payments were coerced. 
Since the decision the Board has expanded the scope 
of the remedy and defined its application. In Brod- 
erick Wood Prods. Co., decided in 1957, the Board 
found that the discharge of the complainants resulted 
from an illegal contract and held the offending union 
and company jointly and severally responsible for 
reimbursement of all dues collected pursuant to the 
illegal agreement. Employers previously had been 
held liable for dues reimbursement but only on the 
basis of unlawful assistance or domination, not simply 
because of their acquiescence in an illegal agreement. 
In March, 1958, the Board decided Mountain Pac. 
Chapter of the Associated Gen. Contractors, Inc., 
which had the effect of declaring all hiring contracts 
which gave the union exclusive control over the hiring 
process illegal per se unless they contained certain 
explicit safeguards. This decision was a blow to the 
traditional union hiring hall by which the union exclu- 
sively controlled the hiring procedure in several in- 
dustries. The Ninth Circuit remanded Mountain Pa- 
cific to the Board. Judge Fee made it clear that there 
was no question of fact involved; the Board, he found, 
had based its decision entirely on the contract’s illegal- 
ity and not on any discriminatory action taken by the 
parties. The court held that the Board may not as a 
matter of law find any contract which provides for an 
exclusive union hiring hall illegal simply because it 
does not contain clauses prohibitive of illegal action. 
It is too early to predict the Board’s reaction to this 
decision but it is reasonable to assume that the safe- 
guards will continue to play an important role in the 
hiring hall contract and that their absence will in 
practice, if not in theory, lead to the application of 
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the Brown-Olds remedy. Evidently the Board did not 
apply the Brown-Olds remedy in Mountain Pacific 
because of policy considerations. 

On October 31, 1958, the Board combined the Moun- 
tain Pacific rationale with the Brown-Olds remedy in 
Los Angeles-Seattle Motor Express. Since the agree- 
ment did not embody the Mountain Pacific safeguards, 
it was found to be illegal. The Board then ordered 
the Brown-Olds remedy. The result of the combina- 
tion of Mountain Pacific and Brown-Olds is: (1) a 
union hiring system without the explicit safeguards 
is presumed to be illegal, and (2) the existence of such 
a system “inevitably coerces” job applicants into pay- 
ing union dues. Mitigating testimony or evidence that 
the employees willingly joined the union was not taken 
into consideration prior to the remand of Mountain 
Pacific and is not likely to be given much weight 
today. 

In Philadelphia Woodwork Co., a union security 
contract was found to be illegal solely because the 
union had not complied with the act’s filing provi- 
sions. This violation was deemed to be technical in 
nature and therefore it did not warrant the remedy’s 
application. This logical exception was expanded in 
E & B Brewing Co., decided in December, 1958. A 
more recent decision of the Board explicitly states, 
however, that the mere existence of the illegal con- 
tract does justify reimbursement. 

A recent case, News Syndicate Co., illustrates sev- 
eral objections to the remedy. The trial examiner 
found that the News violated 8(a)(1) and (3), and the 
union violated 8(b)(1)(A) and (2). The Brown-Olds 
remedy was not recommended in the Intermediate Re- 
port and the General Counsel did not except to this 
omission. During oral argument the Board asked the 
General Counsel if he recommended the Brown-Olds 
remedy. This was the first mention of this possibility. 
The union and the company had no opportunity to 
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litigate the remedy’s applicability, and they had no 
chance to speed up the litigation in order to lessen the 
cost of the remedy. This “surprise” is at least con- 
trary to the spirit of Board procedure. 

News Syndicate illustrates a further objection. Al- 
though a union and an employer may both be responsi- 
ble for the existence of the illegal contract, the party 
actually required to reimburse the dues depends on the 
caprice of the complainant. 

Four recent decisions demonstrate that the Board is 
usually successful in enforcing a dues reimbursement 
order. Several other dues reimbursement orders will 
be reviewed in the coming months. Some may not be 
enforced but there is little doubt that the Brown-Olds 
remedy is now deeply engrained in Board policy. 
Therefore the practical effect of the remedy should be 
carefully considered. 


PRACTICAL EFFECT OF THE REMEDY 


What makes the Brown-Olds remedy a matter of 
great concern is its cost. The remedy, if applied only 
to a company, creates problems quite different from 
those brought about by holding the union solely liable. 
There are several objections to holding the company 
alone. It has to reimburse the employees for money 
that it never received. Obviously the employees re- 
ceive a windfall. They have enjoyed the benefits of 
being union members for no cost at all, and yet their 
union has received and retained their dues. 

Companies have also objected to the remedy’s appli- 
cation in cases in which the matter was not litigated. 
However, this objection is losing strength because the 
General Counsel and his staff usually recommend the 
remedy and except to its omission in an intermediate 
report. 

When a union alone is subjected to the remedy, the 
effects are quite different. Union funds are seldom 
put in reserve. Consequently the impact of the Brown- 
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Olds remedy on a local might financially obliterate it. 
In most cases, however, the local’s District Council 
and International are also included in the order. This 
is true either because they are parties to the illegal 
contract or because their internal laws brought about 
the unfair labor practice. Thus the members of the 
local again receive a “free ride”—not this time at the 
company’s expense but at the expense of their brother 
locals who have diligently paid their dues to the par- 
ent organization. 

The problem of union liability may not be as great 
as it seems. Nothing in the act would seem to pre- 
vent a union from simply assessing a member the 
amount of his refunded dues. However, if the member 
refused to pay the assessment, the union could not 
expel him and then demand that he be fired under a 
union shop clause, without causing the employer to 
violate 8(a) (3), thereby violating 8(b)(2) themselves. 
More likely the union will simply cancel any benefits 
for those employees who accept the reimbursements. 

The third type of Brown-Olds remedy, in which both 
the union and the company are held liable, presents 
many unanswered questions. The dual effect of the 
remedy might inspire a coordinated legislative attack 
designed to limit the Board’s remedial power under 
section 10(c), but so far there is no evidence of this. 


CONCLUSION 


Despite the many objections to the Brown-Olds rem- 
edy the only question as to its validity is: does it 
effectuate the policies of the act by legitimate reme- 
dial action? There is no doubt that today, over ten 
years after the passage of the Taft-Hartley Amend- 
ments, there are still many illegal closed shop con- 
tracts in effect. The Brown-Olds remedy is the 
sanction which induces compliance with the Mountain- 
Pacific safeguards and discourages other closed shop 
activities. Without it there is no substantial financial 
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detriment which impedes the making of illegal union 
security contracts. It can be stated then that the 
remedy does effectuate the policies of the act by mak- 
ing discrimination in favor of union members a costly 
matter. 

The question remains as to whether or not the rem- 
edy is a legitimate remedial power in all situations. 
What the Board is really doing is using the remedy 
as a general deterrent in its fight against illegal union 
security contracts. No matter how meritorious this 
may be, a dues reimbursement order applied in such 
an all-inclusive manner is penal. A general deterrent 
is not within the purview of secton 10(c); the Board 
has only the power to redress the situation at hand. 

It is well established that a dues reimbursement 
order is within the power of the Board under some 
circumstances. However, the Brown-Olds remedy 
should be denied enforcement in those cases in which 
it can be proved that the payment of dues was not 
coerced. For in those cases the Board’s order is not 
necessary to negate the effects of an unfair labor prac- 
tice. It is a penalty imposed by the Board with the 
purpose of deterring the future execution of illegal 
union security agreements. 


THE PROBLEM OF CAPACITY IN UNION SUITS: 
A POTPOURRI OF ERIE, DIVERSITY AND 
THE FEDERAL RULES OF CIVIL PROCEDURE 


Condensed from 68 The Yale Law Journal 1182-1198 (May, 
1959) and printed with permission from The Yale Law 
Journal, Business address: 127 Wall Street, New Haven, 
Connecticut. Subscription price $8.50 per year. 


Underwood v. Maloney, 256 F.2d 334 (3d Cir.), cert. 
denied, 358 U. 8. 864 (1958). 


For purposes of suit, a union may be viewed either 
as an aggregate of individuals or as an entity distinct 
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from its members. At common law, a union is an 
aggregation, not an entity capable of appearing as a 
party litigant; and the difficulty of joining all mem- 
bers in an action can serve to insulate unions from 
suit or to deny them access to the courts. Although 
many states continue to regard unions as aggregates 
of individuals, the problem of multiple joinder has 
been solved in most of these states through the class 
action, a form of suit which allows a few individuals 
to litigate on behalf of all union members. Other ju- 
risdictions have abandoned the aggregate concept and 
have enabled unions and other unincorporated associ- 
ations to sue or be sued as entities. 

Class and entity actions may be functionally equiva- 
lent, but the distinction between them can effectively 
determine whether union litigants meet the require- 
ments of federal jurisdiction based upon diversity of 
citizenship. Although a corporation can effectively 
achieve a single citizenship through the judicial fic- 
tion that all its shareholders are citizens of its charter- 
ing state, a similar presumption is not generally in- 
dulged with respect to unions. Since diversity 
jurisdiction does not exist if any plaintiff has the 
same citizenship as any defendant, a large labor organ- 
ization litigating as an entity will often be excluded 
from federal court because at least one member has 
the same citizenship as an opposing party. 

Whether or not a class or entity action is possible in 
federal court depends initially upon the capacity of 
the litigants. Rule 17(b) directs the federal judiciary 
to determine capacity by following state law, but 
varies the applicable law according to the type of 
litigant. In a diversity case, if a union lacks capacity 
to sue and be sued as an entity under the law of the 
forum state, only a class action by or against union 
members can be brought in federal court. Conversely, 
if state law allows only an entity suit, the class action 
—and readily achieved diversity jurisdiction—may be 
unavailable. 
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This second situation arose in the recent case of 
Underwood v. Maloney. There, a diversity suit was 
brought by and against union members as a class in 
a federal district court sitting in Pennsylvania, a state 
which permits a union to litigate only as an entity. 
Plaintiff Underwood was a Pennsylvania citizen and 
the ousted president of a local union affiliated with 
the International Union of Operating Engineers. He 
sought reinstatement by suing Maloney—the Interna- 
tional president and an Illinois citizen—both individ- 
ually and as representative of the defendant class. In 
a companion action, several members of the local 
(citizens of Pennsylvania and Delaware) brought a 
class action on behalf of the local membership against 
Maloney and another union official (who was a citizen 
of the District of Columbia) as representatives of the 
defendant international union members. The federal 
district court entertained the suits and decided them 
on the merits. On appeal, the Third Circuit ordered 
the second action dismissed. The appellate court rea- 
soned that the suit, though formally a class action, was 
in reality between the local and international unions. 
The Third Circuit further said that the second suit, 
viewed as one between two entities, must be dismissed 
because some members of the plaintiff local had the 
same citizenship as some members of the defendant 
international. 

In a subsequent opinion denying a petition for re- 
hearing, the court adhered to its original decision but 
altered its rationale. This time, the court purported to 
treat the class action as a suit between groups of indi- 
viduals, and regarded the capacity of the named rep- 
resentatives as critical. The exception to sentence one 
of rule 17(b) was deemed apposite on the ground that 
the individual litigants were “acting in a representa- 
tive capacity.” Turning, therefore, to sentence three 
(which governs “all other cases”) the court held that 
the litigants’ capacity must be determined by examin- 
ing the law of the forum state. The court then found 
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that the individual litigants lacked capacity, but not 
on account of any personal disability, but because 
state law required to litigate as entities. 

The Third Circuit’s original opinion postulates that, 
realistically viewed, the class action was between two 
unions rather than two groups of members. Accord- 
ingly, the opinion regards the capacity of the unions 
themselves as decisive. And, confusing a union with a 
class composed of its members, the opinion advances 
the theory that, under Pennsylvania law, a union lacks 
capacity to sue or be sued as a class. This analysis 
misconstrues the nature of the class action, which is a 
procedural device designed to obviate the joinder of 
numerous parties, and which is appropriately used 
only by or against a group of individuals, not a single 
entity. Although a union may, in effect, sue or be sued 
in a class action, the representative members and not 
the union will actually appear in the litigation. If the 
union were considered the only party litigant, the re- 
quirements of rule 23(a) could never be satisfied, for 
it does not authorize a class action except when “per- 
sons constituting a class are so numerous as to make 
it impracticable to bring them all before the court.” 

The Third Circuit should have recognized, that a 
class action does not involve union capacity, and that 
the only question to be answered under rule 17(b) is 
whether the named representatives have capacity as 
individuals. 

Had the court, on denying rehearing, consistently 
treated the class action as a suit by or against individ- 
uals, it would probably have found that the prerequi- 
sites of rule 17(b) were met. To be sure, the court cor- 
rectly began its analysis by looking to 17(b)’s first 
sentence in order to establish the capacity of the in- 
dividual litigants. But the court wrongly assumed 
that persons litigating as members of a class come 
within the exception to that sentence, which embraces 
“those acting in a representative capacity.” As used 
in this phrase, the term “representative” refers to 


74 








































CASE COMMENTS 


fiduciaries like executors and guardians for minors 
and incompetents. In contrast, a class representative 
is either self-appointed or chosen at random from 
among the eligible members of a class. Unlike a fidu- 
ciary, his interest in litigation is personal, and he can- 
not be held accountable for his conduct of a suit. Con- 
sequently, the exception to 17(b)’s first sentence 
should not be interpreted to encompass class rep- 
resentatives. And the capacity of a class representa- 
tive, like that of an individual who is litigating his 
own cause of action, should be determined as the first 
sentence of rule 17(b) directs—by the law of his 
domicile. 

If taken in its logical conclusion, the interpretation 
of rule 17(b) expounded in the later appellate opinion 
would seriously limit the availability of class actions 
under rule 23(a). According to Underwood, federal 
courts could not entertain class actions when sitting 
in states which restrict or do not permit them, since 
individual capacity to represent a class would exist 
only if the state allowed such representation in its 
own courts. But one policy behind rule 23(a) is to 
make suits involving unincorporated associations pro- 
cedurally possible in federal courts. This policy, if 
not the mere existence of rule 23(a) itself, would ap- 
pear to dictate that, given diversity of citizenship, 
federal courts should take jurisdiction over class ac- 
tions irrespective of local law. 

Had the Third Cireuit found that all the Under- 
wood litigants possessed capacity, that court would 
have had to face yet another question in passing on the 
trial court’s jurisdiction: If a federal court entertains 
a class action when sitting in a state whose courts 
allow only entity actions, has the doctrine of Erie R. R. 
v. Tompkins been violated? The answer to this ques- 
tion turns on whether the state rule barring class ac- 
tions is “substantive”’—requiring the federal court to 
follow state practice—or “procedural”—permitting 
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the federal court to entertain whatever form of suit 
its own rules allow. The measure of “substance” in 
diversity cases is not nominal classification but effect 
on the outcome of litigation. Consequently, should a 
federal court in Pennsylvania frame its judgment in 
a class action to secure the same outcome that a state 
court would reach in an entity suit, the “substance” 
test would be met. 

Since the class action may no longer be used in 
Pennsylvania by individuals representing union mem- 
bers, the state rule for recovery in class actions pro- 
vides no guide for a federal court framing a judgment 
against such representatives. Some jurisdictions 
which authorize union-member class actions permit a 
money judgment to be satisfied out of the union treas- 
ury. More important, this practice obtained in Penn- 
sylvania prior to that state’s adoption of its entity 
statute; the new law was designed to affect only pro- 
cedure and not to alter the substantive liability of 
unions. In addition, the Third Circuit could have rec- 
ognized that the class-action device was used only to 
obtain diversity jurisdiction, that, had the same con- 
troversy been litigated in state court, the unions would 
have appeared as entities, and that the entity-action 
damage remedy would therefore be appropriate. Thus, 
had the trial court in Underwood found against the 
defendant union members, it could have satisfied Erie 
requirements on either (or both) of two theories per- 
mitting a money judgment to be recovered from the 
union treasury. 

Admittedly, had the Underwood court heard the 
class action, the outcome would have been superfi- 
cially different from that obtainable in local courts, 
inasmuch as Pennsylvania would not have entertained 
the class action at all. But the Erie mandate could 
still have been observed. A federal court exercising 
diversity jurisdiction must attempt to rule as a court 
of the forum state only when a divergent result would 
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defeat an ascertainable state policy. And, in Under- 
wood, federal jurisdiction was not inconsistent with 
local policy. 

Although the class action would have appropriately 
served to bring the Underwood litigation into federal 
court—and is frequently used to assure diverse citi- 
zenship—it affords a tortuous if not irrational route 
to diversity jurisdiction. To litigate on behalf of a 
class, would-be litigants must establish adequacy of 
representation and the impracticability of joining all 
members of the class. In addition, the existence of 
diversity need bear no relation to the locus of union 
activity, for the pertinent citizenship is that of the 
persons fortuitously, or forehandedly, chosen as class 
representatives. Diverse citizenship may thus arise 
or be created in cases which cannot subserve the pur- 
pose of diversity jurisdiction—enabling out-of-state 
litigants to gain entry into federal court. 

If a union’s members, like a corporation’s share- 
holders, were conclusively presumed to have a single 
citizenship, diversity jurisdiction could be achieved in 
union litigation by a more rational means than the 
class action. A single union “citizenship” recognized 
in all federal courts would presumably carry with it 
capacity to litigate as an entity in diversity cases 
wherever arising. But a capacity of this scope would 
conflict with rule 17(b)’s directive that the capacity 
of an unincorporated association be determined by the 
law of the forum state. Similarly, such capacity, by 
allowing a union in a diversity action to secure or be 
subjected to judgments which the courts of the forum 
state might not grant, could violate the Erie doctrine. 
Nevertheless, a common citizenship for union members 
and a grant of union capacity to litigate as an entity 
could be reconciled with rule 17(b) and Erie. For ex- 
ample, those federal courts which hear diversity cases 
in states where unions may litigate as entities would 
presume that all a union’s members are citizens of the 
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state in which the union has its principal executive 
offices; and, in states where unions have no entity 
capacity, this presumption would not arise. Although 
the advisability of extending diversity jurisdiction is 
a subject of debate, so long as it remains as readily 
invocable as it is today, union members should be able 
to sue or be sued in federal courts as easily as their 
litigants. So long as diversity jurisdiction remains as 
readily invocable as it is today, however, union mem- 
bers should be able to sue or be sued in federal courts 
as easily as other litigants. 


UNLAWFUL UNION CONDUCT HELD TO “IN- 
FECT” LAWFUL CONDUCT, RENDERING 
UNION LIABLE FOR TOTAL DAMAGES UN- 
DER SECTION 303 


Condensed from 73 Harvard Law Review 596-599 (Janu- 
ary 1960) and printed with permission from Harvard Law 
Review. Business address: Gannett House, Cambridge, 
Mass. Single copy price, $1.50. 


Carpenters Union v. Cisco Constr. Co., 266 F.2d 365 
(9th Cir. 1959), cert. denied 80 Sup. Ct. 75 (1959) 
Defendant Carpenters Union picketed two construc- 
tion sites on which plaintiff Cisco Construction Co. 
was building, after Cisco had rejected union demands 
for various fringe benefits. When the union em- 
ployees of its subcontractors refused to cross the 
picket line, Cisco, the general contractor, sent its own 
trucks to pick up supplies from the subcontractors. 
Representatives of the Carpenters Union, as well as 
officials of unions representing the subcontractors’ 
employees, proceeded to approach some of the sub- 
contractors’ employees and attempted to induce them 
not to handle the materials intended for Cisco. Plain- 
tiff brought an action under section 303 of the Labor 
Management Relations Act against both the Carpen- 
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ters Union and the unions representing the subcon- 
tractors’ employees for damages resulting from their 
alleged unfair labor practices. The trial court found 
that while the carpenters’ picketing at the construction 
site was originally legal, the defendants’ other conduct 
constituted an unfair labor practice. It thereupon en- 
tered judgment for the plaintiff, holding all the de- 
fendants jointly and severally liable for Cisco’s dam- 
ages. In doing so the trial court ascribed the major 
damages for which Cisco was compensated not to 
defendants’ activities at the subcontractors’ premises, 
which were found to be ineffective, but to the carpen- 
ters’ picket line at the original job site. On appeal, 
held, affirmed. The defendants are liable for their 
total activity, provided the illegal activity is not neg- 
ligible. 

The court’s rationale for holding the defendant 
unions liable for the damages caused by the job-site 
picketing is not entirely clear. One possible line of 
reasoning is that while the picket line at the construc- 
tion site appeared to be lawful, the defendants’ illegal 
acts elsewhere indicated that all of the activities had 
the unlawful object proscribed by section 303(a). 
While it has been held that job-site picketing can have 
an illegal object, it is doubtful that this proposition 
is the basis for the court’s decision. The court’s ra- 
tionale in holding all the defendants liable for the 
damages caused by the carpenters’ job-site picket line 
appears to be that although the object thereof was not 
and never did become illegal, the fact that the defend- 
ants did commit some unlawful acts in the courts of 
the same dispute renders them liable for the damages 
caused by the lawful activities as well. 

The court relies on cases which hold only that activi- 
ties at a job-site picket line may warrant a finding 
that the line was being conducted for a proscribed ob- 
ject. Under the statute, however, an activity is legal 
or illegal solely because of its object. Therefore, other 
activity is relevant only to the extent that it throws 
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light on the object of the activity in question. To 
maintain, as the court seems to do, that the mere pres- 
ence of an illegal activity can “spoil” the activity in 
question without reference to its object, which in this 
case seems always to have remained lawful, appears 
contrary to the terms of the statute. 

The court also cites Local 74, United Bhd. of Car- 
penters v. NLRB to show Supreme Court approval of 
the “infection” theory under similar circumstances. 
Not only does the Supreme Court decision fail to sup- 
port the court’s opinion, but it actually could be read 
as disapproving the grant of a damage remedy under 
the circumstances of the present case. It seems that 
this concept has never been applied in any case arising 
under the LMRA. 

The court does not appear to give a reasoned ex- 
planation of why a union should be held liable for con- 
ducting what is in itself a proper activity merely be- 
cause of the presence of other conduct which is illegal. 
This rationale is also inconsistent with section 303(b), 
which clearly indicates that there must be some causal 
relationship between the violation and the damage 
sustained. Moreover, the LMRA manifests the dual 
congressional objectives of preserving the right of 
unions to bring pressure to bear on employers with 
whom they are unable to reach a satisfactory collec- 
tive-bargaining agreement, and of shielding neutral 
employers from pressures resulting from controversies 
not their own. Insofar as the present decision will 
punish and deter proper union conduct, it fails to 
strike the balance sought by the act. 
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PROVISION IN COLLECTIVE BARGAINING 
AGREEMENT THAT ALL EMPLOYEES SHALL 
BE OR BECOME UNION MEMBERS “TO THE 
EXTENT AND IN THE MANNER PERMITTED 
BY LAW” NOT AN INVALID CLOSED SHOP 
AGREEMENT 


Condensed from 46 Virginia Law Review 150-154 (January 
1960) and printed with permission from Virginia Law 
Review. Business address: Virginia Law Review, Clark 
Memorial Hall, Charlottesville, Virginia. Single copy price, 
$2.00. 


Lewis v. Quality Coal Corp., 270 F.2d 140 (7th Cir. 
1959) 

Under the terms of a national collective bargaining 
agreement executed by the United Mine Workers of 
America, coal operators were required to pay into a 
union welfare and retirement fund a royalty on each 
ton of coal produced. Fund trustees brought an action 
in a federal court against the defendant employer to 
recover royalty payments allegedly due. Another pro- 
vision of the same agreement required that, as a con- 
dition of employment, all employees covered should be 
or become members of the union “to the extent and in 
the manner permitted by law.” An additional clause 
declared the agreement to be an integrated instrument 
with its respective provisions interdependent. The 
company contended that the union-security provision 
amounted to discrimination in regard to hire in viola- 
tion of section 8(a)(3), and hence the entire contract 
was invalid and unenforceable. There was evidence 
that the union and the company actually did maintain 
a strict closed shop. The district court rendered sum- 
mary judgment for the trustees of the fund. On ap- 
peal, held, affirmed. A collective bargaining agree- 
ment is not rendered invalid and unenforceable as an 
illegal closed shop contract by reason of a require- 
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ment that, as a condition of employment, all employees 
shall be or become members of the union “to the ex- 
tent and in the manner permitted by law.” 

Generally, the parties are presumed to have intended 
a valid, rather than an invalid, agreement, and unless 
the agreement itself is ambiguous, the actual employ- 
ment practices of the parties are not relevant in in- 
terpreting a provision attacked as contrary to the act. 
But an agreement which contains an illegal union- 
security provision fundamental to the whole scheme 
of the contract, the provisions of which are interde- 
pendent, will invalidate and render unenforcible the 
entire agreement. 

Savings and separability clauses which purport to 
suspend an illegal provision and preserve the balance 
of the contract are not per se illegal. But a savings 
clause which fails to specify which provisions are in- 
tended to be suspended is ineffective. A specific pro- 
vision deferring application of an illegal union-secu- 
rity clause will be effective in suspending that clause 
and preserving the rest of the agreement. But where 
the savings clause is prospective in application, and 
the questionable provision is operative until deter- 
mined illegal by the Board or a court, the savings 
clause is not effective in preventing the contract from 
being invalid by reason of the illegal union-security 
provision. A clause reciting that “the Union Security 
Provisions here established shall be in effect when, 
and to the extent that, the applicable Federal and 
State laws have been fully complied with” was found 
prospective rather than contemporaneous and did not 
save the agreement from illegality. But a provision 
requiring, as a condition of employment, that all em- 
ployees shall be or become union members “to the ex- 
tent and in the manner permitted by law” has been 
found lawful and the agreement valid. 
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In the instant case the court did not consider the 
qualifying phrase as a typical “savings clause,” but 
viewed it as an express limitation on the union-security 
clause, so that any requirements imposed by that 
clause were conditioned on conformity to existing or 
future law. It may be fair to say that the agreement 
was so conceived to adapt to limits prescribed by the 
various jurisdictions in which it might be in forcee—in 
states with “right to work” laws and in interstate com- 
merce governed by the LMRA. Nevertheless, the se- 
curity provision without the qualifying language was 
concededly illegal under section 8(a)(3), and the 
added phrase nowhere expressed with certainty that 
nonunion employees would have a thirty-day grace 
period within which to join the union. In any event, 
there was nothing in the clause to indicate whether a 
closed shop requirement was to remain in effect until 
declared illegal. The provision was therefore ambig- 
uous and consideration of the actual illegal practices 
of the parties was justified. It is submitted that this 
union-security provision was illegal, and in view of 
the expressed intention of the parties that the agree- 
ment be treated as an integrated instrument, the entire 
contract should have been invalidated. 
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Company Orientation as a Factor in the Readership 
of Employee Publications 


Condensed from an article by John B. Miner and Eugene 
E. Heaton, Jr., published in 12 Personnel Psychology 607- 
618 (Winter 1959). Business address: Personnel Psy- 
chology, Inc., P. O. Box 6965, College Station, Durham, 
North Carolina. Single copy price, $2.50. 
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The objective of the study was to determine the 
readership of various types of material appearing in 
the house organ of The Atlantic Refining Company. 
The company wanted to learn, specifically, if job-re- 
lated items (company products, organization, equip- 
ment, methods, services, benefits, economic position) 
were attracting employee attention as frequently as 
those dealing with hobbies, athletic events, ete. 

A questionnaire was mailed to a representative 
sample of employees. Follow-up studies checked on 
adequacy of the sample and determined validity of 
responses. The authors, attached to the company’s 
Personnel Research Division, assert that there was 
“a consistent preference” for items more closely con- 
nected with the company. According to the report: 


These items were read much more widely than 
those having little or no relationship to the com- 
pany among all groups except the female em- 
ployees. The readership of these company ori- 
ented items was sufficiently high to suggest that 
this type of material rather than noncompany 
oriented items should be featured in any effort 
to increase readership of the company magazine. 


Although the study was not designed to deal with 
the question of “Why,” the authors hypothesize that 
two motives are primarily responsible for readership 
of company-oriented material: (1) many items con- 
tained “status references,” either dealing with rela- 
tionships between members of the organization, such 
as promotions, or between the company and its com- 
petitors, (2) there was stress on “personal security 
and freedom from anxiety.” 
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INCENTIVES 


Quality Incentives 


Condensed from an article by D. J. Desmond, published 
in 27 The Manager 800-804, 819 (December 1959). Busi- 
ness address: Management Publications, Ltd., Manage- 
ment House, 80 Fetter Lane, London, EC4. Single copy 
price: Three Shillings. 


Quality as well as quantity must be maintained if 
an incentive scheme is to produce any positive bene- 
fits. Defective products reduce output just as much 
as failure to make them in the time available. Based 
on those propositions, the author explores attempts to 
counteract the low quality aspect of incentives. 

Some systems provide payment for good work only, 
but these give rise to the need for increased inspec- 
tion, raise disputes over responsibility, and do not 
fully compensate for cost of scrap or rectification. 
Quality control has been of assistance, but is not a 
cure. After a look at another system based on merit 
rating, the author offers a list of desirable features: 


Incentive schemes like these can be described 
as being “steep” because the amount of bonus 
varies more rapidly than the proportion of good 
products. This is an essential characteristic of 
good-quality incentives. A second essential is that 
the samples should be truly representative of the 
quality being passed by the operative. This re- 
quirement is satisfied automatically if the samples 
are already part of a quality control scheme, but 
if the samples are taken merely for bonus pur- 
poses care must be taken in the design of the 
scheme to ensure that quality does not deteriorate 
after the last sample of the day has been selected. 

There is one other desirable feature that should 
be incorporated into quality incentive schemes to 
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encourage the passing of the maximum amount of 
good work. There will be a tendency towards this 
objective if quantity payment is for good work 
only as assessed by the operative himself. Thus 
it is in his best interests to stop a process pro- 
ducing faulty work as soon as he is aware of it, 
and to exercise proper judgment in deciding the 
acceptability of all components produced. It is 
also possible for an independent inspector to ex- 
amine a sample or the whole of the work rejected 
by the operative, making appropriate modifica- 
tion of the bonus payable if this check inspection 
shows good work has been rejected. 


Schemes incorporating these features, and case studies 
of such plans in operation, are included. The author 
insists that the basic objective must be to return “the 
responsibility for quality of manufacture back to 
where it originates—with the operative.” 


LABOR UNIONS 


The Local Union in Soviet Industry: Its Relations 
With Members, Party, and Management 


Condensed from an article by Emily Clark Brown, pub- 
lished in 13 Industrial and Labor Relations Review 192- 
215 (January 1960). Business address: New York State 
School of Industrial and Labor Relations, Cornell Uni- 
versity, Ithaca, New York. Single copy price, $1.75. 


Professor Brown reports on her findings during a 
recent three-month stay in the Soviet Union, empha- 
sizing the nature of unionism at plant and shop levels. 
In contrast with earlier appraisals, the author finds 
that, although unions must conform to broad objec- 
tives of the state, the function of protecting workers’ 
rights is becoming increasingly important. Powers as 
well as responsibilities of the factory committees have 
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been enlarged; union leadership has become more rep- 
resentative of the workers. Important changes which 
took place in 1957-8 in Soviet policy on the organiza- 
tion of industry are credited with this revision in the 
role of unions. 

The article asks, and provides some “tentative” 
answers, to such questions as: 


Are they “real” trade unions, according to the 
classic definition, “a continuous association of 
wage earners for the purpose of maintaining or 
improving the conditions of their working lives?” 
Do they perform a function useful to workers in 
the particular system of industrial relations that 
exists in the Soviet Union? What is the real 
nature of industrial relations in the Soviet sys- 
tem? 


Noting the “special conditions” of the Soviet en- 
vironment, and the structure of trade unions, the 
analysis discusses the factory committee and its offi- 
cers in relation to the members, to party policy and 
local political organization, and to higher union levels. 
Plant directors are then considered, in relation to the 
union and the workers, and the climate of labor rela- 
tions in the plants. 


LEGISLATION 
The Bill of Rights—Its Impact Upon Employers 


Condensed from an article by Jerome Powell, published 
in 48 The Georgetown Law Journal 270-276 (Winter 
1959). Business address: Georgetown Law Center, 506 
E. Street, N. W., Washington, D. C. Single copy price, 
$1.25. 


Some “undisclosed and probably unintended pitfalls 
for employers,” contained in the so-called Bill of 
Rights provisions of the Labor-Management Report- 
ing and Disclosure Act, are probed. 
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In terms of long-range importance, the author be- 
lieves that section 101(a)(4) may have the greatest 
effect. It protects the right of union members to sue 
and provides that “no labor organization shall limit” 
the right to institute an action in any court or ad- 
ministrative agency. Because the section is cast in 
terms of a blanket prohibition, the question is raised 
of the effect on the right to proceed to arbitration: 


The courts, in short, have read grievance and 
arbitration clauses in labor agreements as limita- 
tions upon the right of employees to sue both the 
union and their employer. Section 101(a)(4) of 
the new Act states that unions are not competent 
to limit the right of their members to sue. Argu- 
ably, at least, if unions cannot limit that right 
independently, they cannot agree with employers 
to limit it. Thus, the rule now followed by the 
courts, which lies at the very foundation of arbi- 
tration clauses in collective agreements, is jeop- 
ardized. 


There may also be “important repercussions” for 
employers in section 101(a)(3), which specifies the 
manner in which unions may increase their dues, ini- 
tiation fees and assessments. The author visualizes a 
host of problems for employers operating under col- 
lective agreements containing checkoff clauses: 


What must such an employer now do when he is 
notified by the union that its dues have been in- 
creased by so many dollars per month. . . . Does 
the employer have a legal duty to satisfy himself 
that the dues increase was adopted in accordance 
with section 101(a)(3) before he withholds the 
increase from his employees’ pay? If he does have 
such a duty, how does he discharge it? 

Suppose the union declines to furnish informa- 
tion as to the procedures followed by it in the 
adoption of the dues increase. Does the employer 
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breach the collective-bargaining agreement if he 
refuses to deduct the increased amount? If the 
employer elects to deduct the increase, what is his 
liability to his employees in the event that it later 
develops that the increase was not adopted in 
accordance with the procedures of section 101(a) 
(3)? 


Another specter concerns the possibility that the 
deduction by an employer of dues known to include an 
illegally adopted increment may be regarded as a vio- 
lation of section 302 of Taft-Hartley. The author also 
discusses “hidden pitfalls” in section 101(a)(2) with 
respect to no-strike clauses and union efforts to con- 
trol or to discipline wildcat strikers. 


MANAGEMENT 


The Causes of Management Conflict 


Condensed from an article by T. E. Stephenson, published 
in II California Management Review 90-97 (Winter 1960). 
Business address: Graduate School of Business Admin- 
istration, University of California, Los Angeles 24, Cali- 
fornia. Single copy price, $2.00. 


Areas of conflict that might exist within the man- 
agement structure are explored. One source arises 
out of the division between those who give and those 
who receive orders. Questioning of authority has not 
been confined to workers. The development of “per- 
suasive management” is discussed and analysed in 
terms of greater mobility for managers, growth of the 
trade union movement, and the increased emphasis on 
human relations. 

Conflicts which arise out of the organization of 
management include the line-specialist clash, feuding 
between various departments or shifts dependent upon 
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each other, and tension between various levels of au- 
thority. Sources of personal conflict are indicated, as 
well, arising out of different prospects, plus differing 
educational and social and geographical backgrounds. 


UNION SECURITY 
Union Security Under the Taft-Hartley Act 


Condensed from an article published in 11 Syracuse Law 
Review 37-63 (Fall 1959). Business address: Ernest I. 
White Hall, Syracuse University College of Law, Syra- 
cuse 10, New York. Single copy price, $1.00. 


Student contributors to a symposium attempt to 
explore and evaluate some leading facets of the appli- 
cation and interpretation of Taft-Hartley union se- 
curity provisions. 


Areas covered include invalid security agreements, 


illegal enforcement of valid union security agreements, 
other discriminatory arrangements (hiring halls, 


seniority), remedies, contract bar and union security 
agreements. 





